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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 8, 1997. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF BUCKLE ASSEMBLIES OF 
SAFETY SEAT BELTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a buckle assembly of an automotive seat belt system. Notice of 
the proposal was published on September 3, 1997, in the CusToMs BUL- 
LETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 22, 1997. 


FOR FURTHER INFORMATION CONTACT: Herminio N. Castro, 
Commercial Rulings Division (202) 927-2388. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On September 3, 1997, notice was published in the CUSTOMS BULLE- 


TIN, Volume 31, Number 36, of a proposal to revoke NY 807765, dated 
March 22, 1995. No comments were received in response to this notice. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a buckle assembly of an automotive seat belt system. 

tn NY Ruling Letter (NY) 807765, issued on March 22, 1995, Customs 
classified the buckle assembly as other parts and accessories of motor 
vehicles under subheading 8708.99.8080, Harmonized Tariff Schedule 
of the United States (HTSUS). This classification was based on the 
item’s primary function, which Customs determined as “to join with 
the auto safety belt set lap front to support restraint.” 

Based on new evidence presented and examination of the sample sub- 
mitted, Customs now believes that the buckle assembly is properly clas- 
sifiable under subheading 8708.29.50, as other parts and accessories of 
bodies (including cabs). Customs is revoking NY 807765 to reflect the 
proper classification of the buckle assembly as other parts and accesso- 
ries of bodies (including cabs) in subheading 8708.29.50, HTSUS. HQ 
960308, revoking NY 807765, is set forth as an attachment to this no- 
tice. 


Dated: October 7, 1997. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 7, 1997. 


CLA-2 RR:TC:MM 960308 HMC 
Category: Classification 


Tariff No. 8708.29.50 
Mr. RAUL CAMPOS 


TRW VEHICLE SAFETY SYSTEMS, INC 
3801 Ursula St. 
McAllen, TX 78503 


Re: Buckle assembly; Subheadings 8708.29.50 and 8708.99.8080; parts and accessories of 


motor vehicles of Headings 8701 to 8705; other parts and accessories of bodies; NY 
807765, revoked. 


DEAR MR. CaMPOs: 

This is in response to your request for reconsideration of New York Ruling (NY) 807765, 
dated March 22, 1995. In NY 807765, Customs classified a buckle assembly of an automo- 
tive seat belt system under subheading 8709.99.8080 of the Harmonized Tariff Schedule of 
the United States (HTSUS), as other parts and accessories of motor vehicles. 
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Pursuant to section 625(c) (1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 807765 was published on September 3, 1997, in the CUSTOMS 
BULLETIN, Volume 31, Number 36 
Facts: 

NY 807765 described the merchandise as a buckle assembly that was part of an automo- 
bile seat belt system. Its primary purpose was described as “to join with the auto safety belt 
set lap front to support restraint.” Based on this description, the merchandise was classi- 
fied under subheading 8708.99.8080, HTSUS, as other parts and accessories of motor vehi- 
cles. An examination of the sample submitted now shows that the merchandise is a strip of 


webbing sewn through the hole of a metal buckle encased in hard plastic housing on one 
end and sewn through the hole of a metal “anchor” on the other end. 


Issue: 
Whether the buckle assembly is classifiable as other parts and accessories of motor ve- 


hicles under 8708.99.80, HTSUS, or as other parts and accessories of bodies under 
8708.29.50, HTSUS. 


Law and Analysis: 


Merchandise is classifiable under the HTSUS, in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. GRI6 states that the classification of goods in the subheadings ofa heading shall 
be determined according to the terms of those subheadings and any related subheading 
notes and, mutatis mutandis, to the above rules, on the understanding that only subhead- 
ings at the same level are comparable. For the purposes of this rule, the relative section, 
chapter and subchapter notes also apply, unless the context otherwise requires. 

Heading 8708 provides for parts and accessories of the motor vehicles of headings 8701 to 
8705. Safety seat belts are described in subheading 8708.21.00 which also includes other 
parts and accessories of bodies (including cabs). There is no specific provision for parts of 
safety seat belts. Customs believes that parts of safety seat belts are provided by subhead- 
ing 8708.29.50, the basket provision for other parts and accessories of bodies (including 
cabs). 

Based on new evidence presented and the examination of the sample submitted, Cus- 
toms now finds that the buckle assembly’s primary purpose, when anchored to the interior 
ofa vehicle body, is to form half ofan automotive seat belt safety system. When the buckle of 
this item is clasped to an automotive seat belt insert, the whole provides a safety restraint 
for seated passengers. We therefore conclude that the applicable subheading for the buckle 
assembly is 8708.29.50, HTSUS, the subheading applicable to parts of seat belts, and not 
subheading 8708.99.80, HTSUS 


Holding: 

The buckle assembly is provided for in heading 8708, HTSUS. They are classifiable un- 
der subheading 8708.29.50, HTSUS, as “Other parts and accessories of bodies: Other: Oth- 
er.” 


Effect on Other Rulings: 

NY 807765, dated March 22, 1995, is revoked. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CusToMs BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN GARMENT BAGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of certain garment bags. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 22, 1997. 


FOR FURTHER INFORMATION CONTACT: John Elkins, Textile 
Branch (202) 927-2380. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of certain garment bags. 

On July 23, 1997, Customs published in the CUSTOMS BULLETIN, Vol- 
ume 31, Number 30, a notice of a proposal to revoke New York Ruling 
Letter (NY) A86324, dated February 14, 1997. In NY A86324, garments 
bags, Style Nos. 04730, SCP1, SY3, and SBP0021 were classified in sub- 
heading 4202.92.4500 of the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for travel, sport and simi- 
lar bags, with outer surface of a sheeting of plastics. 

After further review of the ruling and the one comment received, Cus- 
toms is of the opinion that the subject garment bags which are com- 
prised of vinyl less than 4 mils in thickness are classifiable in 
subheading 3923.90.00, HTSUSA. Therefore, Customs is revoking NY 
A86324 to reflect the proper classification of the garment bags in 
3923.90.00, HTSUSA, the provision for articles for the conveyance or 
packing of goods, of plastics. Headquarters Ruling Letter (HQ) 960411 
revoking NY A86324 is set forth as an attachment to this document. 
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Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(10(1)). 


Dated: October 7, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE 
Washington, DC, October 7, 1997 
CLA-2 RR:TC:TE 960411 CAB 
Category: Classification 
Tariff No. 3923.90.00 
Amy J. JOHANNESEN, EsQ 
SIEGEL, MANDELL & Davipson, PC 
One Astor Plaza 
1515 Broadway 
43rd Floor 
New York, NY 10036-8901 


Re: Revocation of New York Ruling Letter (NY) A86324 relating to the classification ofa 
garment bag; Heading 3923; Heading 4202. 


DEAR Ms. JOHANNESEN 

This is in response to a request for reconsideration of New York Ruling (NY) A86324, 
dated February 14, 1997, on behalf of your client I. Shamah & Sons, Inc. The request was 
for a tariff classification ruling pursuant to the Harmonize Tariff Schedule of the United 
States Annotated (HTSUSA). A sample was submitted to New York Customs. After further 
review of NY A86324, Customs Headquarters is of the opinion that it isin error and should 
be revoked. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as amended by sec- 
tion 623 of Title VI (Customs Modernization of the North American Free Trade Agreement 
Implementation Act, PL. 103-182, 107 Stat 2057, 2186 (1993), hereinafter section 625, no- 
tice of the proposed revocation of NY A86324 was published on July 23, 1997, in the Cus- 
TOMS BULLETIN, in Volume 31, Number 30. The following represents our position 
Facts: 

The samples at issue are various styles of garment bags. Style No. 04730 is comprised of 
black embossed vinyl! material containing the “Nordstrom” logo with gold vinyl trim. The 
vinyl averages 2.66 mils in thickness. The article contains a top opening through which a 
hanger may be placed, a front opening with a zipper closure, and gussets at the side. The 
edges of the bag are sewn together. Style No. SCP 1 is made up of red embossed viny] featur- 
ing the “Shirt Corner Plus” logo and red vinyl trim. The bag contains a top opening 
through whicha hanger may be placed and a front opening with zipper closure. The average 
thickness of the vinyl composing this bag is 3.08 mils. Style No. SY3 is composed of blue 
embossed vinyl featuring blue vinyl trim. The bag contains a top opening through which a 
hanger may be placed and a front opening with zipper closure. The viny] of which this style 
is made of averages 3.71 mils in thickness. Style No. SBP0021 is comprised of embossed 
vinyl featuring the “Neiman Marcus” logo and gray trim. This bag contains a top opening 
through which a hanger may be placed and a front opening with a zipper closure. The viny] 
for this style averages 3.64 mils in thickness. 
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Each bag also contains a clear plastic window for placement of an identification tag for 
purchases held for pickup or delivery to a specific consumer. These bags are sold to retail 
stores for distribution to consumers to carry home purchases after the point of sale 

In NY A86324, Customs classified the subject bags in subheading 4202.92.45, HTSUSA, 
which is the provision for travel bags with an outer surface of plastic sheeting materials. 
You assert that the subject bags are properly classifiable in subheading 3923.90.00, HTSU- 
SA, the provision for articles for the conveyance or packing of goods, of plastics. 

For the purposes of determining the proper tariff classification for bags embossed of plas- 
tic sheeting, pursuant to the American Society for Testing Materials (ASTM) D 1593, Cus- 
toms tested each bag twice to determine the thickness of the vinyl comprising the bags. In 
both instances, the vinyl making up each bag tested below 4 mils in thickness. Independent 
laboratory test results were also submitted to Customs which concluded that the thickness 
of the vinyl comprising the bags was below 4 mils 


Issue 


Whether the subject bags are classifiable in subheading 3923.90.00, HTSUSA, or sub- 
heading 4202.92.45, HTSUSA? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s, taken in order. 

The subject bags are potentially classifiable under two different headings. Heading 4202, 
HTSUSA, which provides for inter alia suitcases, traveling bags, and similar containers. 
Heading 3923, HTSUSA, provides for other articles for the conveyance or packing of goods 
of plastics. 

Previously, Customs has classified garment bags that are constructed of 4 mils or thicker 
vinyl under Heading 4202, HTSUSA, as luggage. Usually, bags comprised of vinyl more 
than 4 mils in thickness denotes an article that has a durable construction and is designed 
for prolonged use and travel. Generally, garment bags that are comprised of vinyl less than 
4 mils in thickness are indicative of less durable bags which are not designed for repetitive 
use. These bags have been classified under Heading 3923, HTSUSA, the provision for ar- 
ticles used for the conveyance and packing of goods. 

In determining the thickness of garment bags, Customs has consistently used the formu- 
la for determining the gauge of embossed non-rigid viny] chloride film as recommended by 
ASTM D 15938. See, Headquarters Ruling Letter (HQ) 955470, dated February 17, 1994; 
HQ 085559, dated April 13, 1990; HQ 083612, dated May 15, 1989. In this case, Customs 
Laboratory Report No. 2-96-11215-004, dated December 4, 1996, and Customs Laborato- 
ry Report No. 3-96-50579-004, dated November 21, 1996, and Customs Laboratory Re- 
port No. 3-97-10205-001, dated January 24, 1997, all concluded that the thickness of the 
vinyl comprising the subject garments bags was below 4 mils. Moreover, an independent 
laboratory, SGS U.S. Testing Company, Inc. performed test ASTM D 1593 on the subject 
garment bags on July 25, 1996, and also arrived at findings consistent with the Customs 
laboratory conclusions. 

You assert that the instant garment bags are designed, like a shopping bag, for consum- 
ers to use to protect their purchases during conveyance from the store to the home. You 
also state that the subject bags are neither designed nor marketed for prolonged use. Final- 
ly, you contend that the vinyl would not withstand repeated uses without tearing due to its 
thin construction. 

In light of prior rulings which classified garment bags comprised of vinyl measuring less 
than 4 mils in thickness under Heading 3923, HTSUSA, and the laboratory reports which 
concluded that the subject garment bags are comprised of viny] less than 4 mils in thick- 
ness, we conclude that the bags are not designed for prolonged, repetitive use, and that they 
are, therefore, properly classifiable under Heading 3923, HTSUSA. 


Holding: 
Based on the foregoing, Style Nos. 04730, SCP1, SY3, and SBP0021 are classifiable in 
subheading 3923.90.00, HTSUSA, the provision for articles for the conveyance or packing 


of goods, of plastics; sacks and bags; of other plastics. The applicable General rate of duty is 
3 percent ad valorem. 
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NY A86324 is revoked. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification), and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraint requirements. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with sec 
177.10(c)(1) of the Customs Regulations (19 CFR 177.10(e)(1)). 

JOHN ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION/REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF PLANNERS, 
ORGANIZERS, AGENDAS, DIARIES, AND ADDRESS BOOKS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification/revocation of tariff classification rul- 
ing letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is modifying/revoking four ruling letters 
pertaining to the tariff classification of planners, organizers, agendas, 
diaries, and/or address books. Notice of the proposed modification/revo- 
cation was published August 27, 1997, in the CusToMS BULLETIN, Vol- 
ume 31, Number 35. One comment was received pursuant to that 
notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 22, 1997. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Office of 
Regulations and Rulings, Textile Branch (202) 927-2302. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs is modifying/revoking ruling letters pertain- 
ing to the classification of planners, organizers, agendas, diaries, and 
address books. 
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In the following ruling letters, Customs classified in subheading 
4820.10.4000, HTSUSA, certain articles of stationery in which bound 
components intended to facilitate daily record keeping were inserted 
into the interior slots or pockets of a binder, folder, or other outer cover- 
ing: Headquarters Ruling Letter (HQ) 089960, dated February 10, 
1992, HQ 088791, dated March 19, 1992, HQ 951076, dated March 18, 
1992, and HQ 950984, dated January 27, 1992. 

It is Customs position that a planner, organizer, agenda, diary, or ad- 
dress book that is otherwise bound does not become “unbound” merely 
by virtue of its components being inserted into the slots or pockets of 
the binder or folder. Since articles possessing inserts of bound compo- 
nents remain bound, such merchandise should be classified in subhead- 
ing 4820.10.2010, HTSUSA, the provision for “Registers * * * diaries 
and similar articles: Diaries, notebooks and address books, bound * * *, 
Diaries and address books.” Headquarters ruling letters HO 089960, 
HQ 088891, HQ 951076, and HQ 950984 are being modified/revoked, 
respectively, by Headquarters ruling letters HQ 960542, HQ 960762, 
HQ 960763, and HQ 960764. These rulings are set forth as Attachments 
“A” through “D”. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change in practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: October 7, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE 
Washington, DC, October 7, 1997. 
CLA-2 RR:TC:TE 960542 GGD 
Category: Classification 
Tariff No. 4820.10.2010 
Lisa LEVAGGI BORTER, ESQUIRE 
MEEKS & SHEPPARD 
330 Madison Avenue 
New York, NY 10017 


Re: Modification of Headquarters Ruling Letter (HQ) 089960; Heading 4820; diaries; 
planners; organizers; agendas; inserted bound components; HQ 953413 (March 29, 
1993). 


DEAR Ms. BORTER 

In HQ 089960, issued February 10, 1992, this office classified three styles of leather 
agendas. Two of the articles, style numbers 12-746 and 12-749, were classified in sub- 
heading 4820.10.4000, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for “Registers * * * diaries and similar articles: Other [than 





U.S. CUSTOMS SERVICE 


bound].” We have reviewed that ruling and, with respect to style nos. 12-746 and 12-749, 
have found it to be partially in error. Therefore, this ruling modifies HQ 089960. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification HQ 089960 was published on August 27, 1997, in the CusTOMS 
BULLETIN, Volume 31, Number 35. 


Facts: 


At the time HQ 089960 was issued, the samples were referred to as leather agendas. Style 
nos. 12-746 and 12-749 were each composed of a leather-covered, paperboard binder, into 
which components consisting of a calendar/planner, an address/telephone book, and a 
blank note pad, were inserted. 


Issue: 


Whether the fact that bound components intended to facilitate daily record keeping are 
inserted into the interior slots or pockets of a binder precludes classification of the entire 
article as a bound diary in subheading 4820.10.2010, HTSUSA. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

Chapter 48, HTSUS, covers paper and paperboard; articles of paper pulp, of paper or of 
paperboard. Among other merchandise, heading 4820, HTSUS, covers notebooks, letter 
pads, memorandum pads, diaries and similar articles, binders (looseleaf or other), folders, 
etc. The EN to heading 4820 indicate that “[t]he goods of this heading may be bound with 
materials other than paper (e.g., leather, plastics or textile material) and have reinforce- 
ments or fittings of metal, plastics, etc.” Both style nos. 12-746 and 12-749 are covered by 
heading 4820, HTSUS. 

Each of the leather agendas includes a calendar/planner. Customs has consistently cited 
to lexicographic sources in determining what constitutes a diary, as opposed to an article 
that is similar to a diary. The term “diary” is defined in the Compact Edition of the Oxford 
English Dictionary, 1987, as: 

2. A book prepared for keeping a daily record, or having spaces with printed dates for 
daily memoranda and jottings; also applied to calendars containing daily memoranda 
on matters of importance to people generally or to members ofa particular profession, 
occupation, or pursuit. 
Each leather agenda’s calendar/planner provides the means to record and store daily nota- 
tions and to organize a schedule. Guided by judicial precedent and the EN referenced 
above, Customs has also consistently held that inserts which are secured by ring binders 
are “bound” for classification purposes. 

In HQ 953413, issued March 29, 1993, this office confronted the issue of whether certain 
agendas, planners, organizers, diaries, and address books—in which bound components 
are slipped into interior slots or pockets—are properly classified as bound diaries. HQ 
953413 modified HQ 951736, issued September 17, 1992, which had incorrectly held that 
“since the subject planner/calendars and address books slip into pockets within the covers, 


Customs does not consider the articles bound.” With respect to that erroneous holding, we 
stated in HQ 953413, that: 


Upon review, we find that to be an inaccurate statement. An article that is otherwise 


bound does not become “unbound” merely by virtue of being inserted into a slot of a 
folder. 


HQ 951736 was thereby modified and the merchandise was held to be properly classified in 
subheading 4820.10.2010, HTSUSA. From early 1993 to the present, Customs has consis- 
tently held that similar goods with inserted bound components are classified in the provi- 
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sion for bound diaries. In light of the foregoing, we find that the leather agendas identified 
by style nos. 12-746 and 12-749 are properly classified as bound diaries in subheading 
4820.10.2010, HTSUSA. 

There areasmall] number of aberrant rulings in addition to HQ 089960, in which compa 
rable goods having inserted components have been erroneously classified in subheading 
4820.10.4000, HTSUSA. See HQ 088791, issued March 19, 1992, HQ 951076, issued March 
18, 1992, and HQ 950984, issued January 27, 1992. Action is being taken to modify or re- 
voke those rulings as well. 

Holding: 

The leather agendas identified by style numbers 12-746 and 12-749 are classified in sub- 
heading 4820.10.2010, HTSUSA, which provides for “Registers diaries and similar 
articles: Diaries, notebooks and address books, bound , Diaries and address books.” 
The general column one duty rate is 2.8 percent ad valorem 

HQ 089960, issued February 10, 1992, is hereby modified 

In accordance with section 625, this ruling will become effective 60 days from its publica 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(¢)( 1 
Customs Regulations (19 CFR 177.10(c)(1)) 

JOHN ELKINS 
(for John Durant, Director, 
Commercial Rulings Division 


[ATTACHMENT B 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, October 7, 1997 
CLA-2 RR:TC:TE 960762 GGD 
Category: Classification 
Tariff No. 4820.10.2010 
Mr. DaviD PENROD 
INTERNATIONAL LOGISTICS 
KMarT CORPORATION 
3100 West Big Beaver Road 
Troy, MI 48084-3163 


Re: Revocation of Headquarters Ruling Letter (HQ) 088791; Heading 4820; diaries; agen 
das; address books; inserted bound components; HQ 953413 (March 29, 1993) 
DEAR MR. PENROD 

In HQ 088791, issued March 19, 1992, this office classified an article described as a viny] 
pocket agenda, identified by style number 5522, in subheading 4820.10.4000, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which provides for “Registers 

* diaries and similar articles: Other [than bound].” We have reviewed that ruling and 
have found it to be in error. Therefore, this ruling revokes HQ 088791. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of HQ 088791 was published on August 27, 1997, in the Customs 
BULLETIN, Volume 31, Number 35 


Facts: 


At the time HQ 088791 was issued, the sample was referred to as an “agenda/address 
book” composed of paperboard covered with plastic sheeting and assembled in a tri-fold de- 
sign. Inside the cover, atelephone/address indexer anda note pad were secured by the inser- 
tion of their cardboard backings into a slit in the interior plastic surface. Information 
submitted at the time of the ruling indicated that an “ID & YEAR CALENDAR CARD” was 
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ticles: Diaries, notebooks and address books, bound * * *, Diaries and address books.” The 
general column one duty rate is 2.8 percent ad valorem. 
HQ 088791, issued March 19, 1992, is hereby revoked 
In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)( 1), 
Customs Regulations (19 CFR 177.10(c)(1)). 
JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMS SERVICE, 
Washington, DC, October 7, 1997. 
CLA-2 RR:TC:TE 960763 GGD 
Category: Classification 
Tariff No. 4820.10.2010 
Mr. THOMAS E. BERNSTEIN 
LEEDS BUSINESS ACCESSORIES 
4431 William Penn Highway 
Murrysville, PA 15668 


Re: Modification of Headquarters Ruling Letter (HQ) 951076; Heading 4820; diaries; 
planners; organizers; agendas; inserted bound components; HQ 953413 (March 29, 


1993). 


DEAR MR. BERNSTEIN 

In HQ 951076, issued March 18, 1992, this office classified two styles of leather agendas. 
One of the articles, style number 1000-03, was classified in subheading 4820.10.4000, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), which provides for 
“Registers * * *diaries and similar articles: Other [than bound].” We have reviewed that 
ruling and, with respect to style no. 1000-03, have found it to be partially in error. There- 
fore, this ruling modifies HQ 951076. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of HQ 951076 was published on August 27, 1997, in the Customs 
BULLETIN, Volume 31, Number 35. 


Facts: 

At the time HQ 951076 was issued, style no. 1000-03 was referred to as a “Pocket Secre- 
tary.” The article consisted of a folding leather case which measured approximately 3’ 
inches in width by 7 inches in height. The case contained 3 independent articles of paper—a 
telephone/address book, a20-month engagement calendar book, andanote pad. The3com- 


ponents were held in place by means of cardboard appendages which slipped into pockets on 
the interior of the leather case. 


Issue: 


Whether the fact that bound components intended to facilitate daily record keeping are 
inserted into the interior slots or pockets of a binder precludes classification of the entire 
article as a bound diary in subheading 4820.10.2010, HTSUSA. 


Law And Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
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Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI 

Chapter 48, HTSUS, covers paper and paperboard; articles of paper pulp, of paper or of 
paperboard. Among other merchandise, heading 4820, HTSUS, covers notebooks, letter 
pads, memorandum pads, diaries and similar articles, binders (looseleaf or other), folders, 
etc. The EN to heading 4820 indicate that “[t|he goods of this heading may be bound with 
materials other than paper (e.g., leather, plastics or textile material) and have reinforce- 
ments or fittings of metal, plastics, etc.” Style no. 1000-03 is covered by heading 4820, 
HTSUS. 

The “Pocket Secretary” includes an address book and an engagement calendar. Customs 
has consistently cited to lexicographic sources in determining what constitutes a diary, as 
opposed to an article that is similar to a diary. The term “diary” is defined in the Compact 
Edition of the Oxford English Dictionary, 1987, as: 

2. A book prepared for keeping a daily record, or having spaces with printed dates for 
daily memoranda and jottings; also applied to calendars containing daily memoranda 
on matters of importance to people generally or to members ofa particular profession, 
occupation, or pursuit. 


The leather agenda’s engagement calendar provides the means to record and store daily 
notations and to organize a schedule. Guided by judicial precedent and the EN referenced 
above, Customs has also consistently held that inserts which are secured by ring binders 
are “bound” for classification purposes. 

In HQ 953413, issued March 29, 1993, this office confronted the issue of whether certain 
agendas, planners, organizers, diaries, and address books—in which bound components 
are slipped into interior slots or pockets—are properly classified as bound diaries. HQ 
953413 modified HQ 951736, issued September 17, 1992, which had incorrectly held that 
“since the subject planner/calendars and address books slip into pockets within the covers, 
Customs does not consider the articles bound.” With respect to that erroneous holding, we 
stated in HQ 953413, that: 

Upon review, we find that to be an inaccurate statement. An article that is otherwise 
bound does not become “unbound” merely by virtue of being inserted into a slot of a 
folder. 


HQ 951736 was thereby modified and the merchandise was held to be properly classified in 
subheading 4820.10.2010, HTSUSA. From early 1993 to the present, Customs has consis- 
tently held that similar goods with inserted bound components are classified in the provi- 
sion for bound diaries. In light of the foregoing, we find that the leather agenda identified by 
style no. 1000-03 is properly classified as a bound diary in subheading 4820.10.2010, 
HTSUSA. 

There are asmall number of aberrant rulings in addition to HQ 951076, in which compa- 
rable goods having inserted components have been erroneously classified in subheading 
4820.10.4000, HTSUSA. See HQ 089960, issued February 10, 1992, HQ 088791, issued 
March 19, 1992, and HQ 950984, issued January 27, 1992. Action is being taken to modify 
or revoke those rulings as well. 

Holding: 

The “Pocket Secretary” identified by style number 1000-03 is classified in subheading 
4820.10.2010, HTSUSA, which provides for “Registers * * * diaries and similar articles: 
Diaries, notebooks and address books, bound * * *, Diaries and address books.” The gener- 
al column one duty rate is 2.8 percent ad valorem. 

HQ 951076, issued March 18, 1992, is hereby modified. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute achange of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE 
Washington, DC, October 7, 1997. 
CLA-2 RR:TC:TE 960764 GGD 

Category: Classification 

Tariff No. 4820.10.2010 
ADVANCE SHIPPING COMPANY, INCORPORATED 
30 Vesey Street, Room 1705 
New York, NY 10007 


Re: Revocation of Headquarters Ruling Letter (HQ) 950984; Heading 4820; diaries; agen- 
das; address books; inserted bound components; HQ 953413 (March 29, 1993). 


DEAR SIR: 

In HQ 950984, issued January 27, 1992, this office classified an article described as an 
“Agenda Book” in subheading 4820.10.4000, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for “Registers * * * diaries and similar ar- 
ticles: Other [than bound].” We have reviewed that ruling and have found it to be in error. 
Therefore, this ruling revokes HQ 950984. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of HQ 950984 was published on August 27, 1997, in the Customs 
BULLETIN, Volume 31, Number 35. 


Facts: 


At the time HQ 950984 was issued, the sample was referred to as an “Agenda Book” con- 
sisting of an imitation leather cover, amemorandum pad, an address book, anda ball point 
pen. The article was of bifold construction which, when closed, measured approximately 
4 inches by 64 inches by 1 inch. The address book and memorandum pad were secured by 


the insertion of their backings into sleeves in the sides and center of the cover. 
Issue: 

Whether the fact that bound components—one of which is intended to store address- 
es—are inserted into the interior sleeves or pockets of a binder, precludes classification of 


the entire article as a bound address book or bound diary in subheading 4820.10.2010, 
HTSUSA. 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI. 

Chapter 48, HTSUS, covers paper and paperboard; articles of paper pulp, of paper or of 
paperboard. Among other merchandise, heading 4820, HTSUS, covers notebooks, letter 
pads, memorandum pads, diaries and similar articles, binders (looseleaf or other), folders, 
etc. The EN to heading 4820 indicate that “[t]he goods of this heading may be bound with 
materials other than paper (e.g., leather, plastics or textile material) and have reinforce- 
ments or fittings of metal, plastics, etc.” The “Agenda Book” is covered by heading 4820, 
HTSUS. 

The “Agenda Book” at issue includes an address book. In HQ 953413, issued March 29, 
1993, this office confronted the issue of whether certain agendas, diaries, and address 
books—in which bound componentsare slipped into interior slots or pockets—are properly 
classified as bound diaries and address books. HQ 953413 modified HQ 951736, issued Sep- 
tember 17, 1992, which had incorrectly held that “since the subject planner/calendars and 
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address books slip into pockets within the covers, Customs does not consider the articles 
bound.” With respect to that erroneous holding, we stated in HQ 953413, that: 

Upon review, we find that to be an inaccurate statement. An article that is otherwise 
bound does not become “unbound” merely by virtue of being inserted into a slot ofa 
folder. 

HQ 951736 was thereby modified and the merchandise was held to properly classified in 
subheading 4820.10.2010, HTSUSA. From early 1993 to the present, Customs has consis- 
tently held that similar goods with inserted bound components are classified in the provi- 
sion for bound diaries and address books. In light of the foregoing, we find that the “Agenda 
Book” is properly classified as a bound diary in subheading 4820.10.2010, HTSUSA. 

There areasmall number of aberrant rulings in addition to HQ 950984, in which compa- 
rable goods having inserted components have been erroneously classified in subheading 
4820.10.4000, HTSUSA. See HQ 089960, issued February 10, 1992, HQ 951076, issued 
March 18, 1992, and HQ 088791, issued March 19, 1992. Action is being taken to modify or 
revoke those rulings as well. 

Holding: 

The article identified as an “Agenda Book” is classified in subheading 4820.10.2010, 
HTSUSA, which provides for “Registers * diaries and similar articles: Diaries, note- 
books and address books, bound * * *, Diaries and address books.” The general column one 
duty rate is 2.8 percent ad valorem. 

HQ 950984, issued January 27, 1992, is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute achange of practice or position in accordance with section 177.10(¢)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF 9-PIECE KITCHEN TOOL SET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a 9-piece kitchen tool set. Customs invites comments on 
the correctness of the proposed revocation. 


DATE: Comments must be received on or before November 21, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the above address. 
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FOR FURTHER INFORMATION CONTACT: Herminio M. Castro, 
General Classification Branch (202) 927-2244. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a 9-piece kitchen tool set. Customs invites comments on the 
correctness of the proposed revocation. 

In NY Ruling Letter (NY) A85919, issued on August 7, 1996, Customs 
classified the kitchen set as other tableware and kitchenware of ceramic 
under subheading 6912.00.48, Harmonized Tariff Schedule of the 
United States (HTSUS). It was determined that the merchandise was a 
set with the essential character imparted by the ceramic jug which 
holds the kitchen tools. NY A85919 is set forth in “Attachment A” to this 
document. 

Based on the evidence presented and examination of the sample sub- 
mitted, Customs now believes that the essential character is imparted 
by the chrome-plated metal utensils and that the kitchen set is properly 
classifiable under subheading 8215.20.00, HTSUS, as other sets of as- 
sorted articles. Customs intends to revoke NY A85919 to reflect the 
proper classification of the kitchen set as other sets of assorted articles 
in subheading 8215.20.00, HTSUS. 

Before taking this action, we will give consideration to any written 
comments timely received. Proposed Headquarters ruling 960223, re- 
voking NY A85919, is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 2, 1997. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 
New York, NY, August 7, 1996. 
CLA-2-69:RR:NC:GI: 227 A85919 
Category: Classification 
Tariff No. 6912.00.48 
Mrs. Kim YOUNG 
BDP INTERNATIONAL, IN¢ 
2721 Walker NW 
Grand Rapids, MI 49504 


Re: The tariff classification of a kitchen tool set from China 


DEAR Mrs. YOUNG 
In your letter dated July 8, 1996, on behalfof Meijer, Inc., you requested a tariff classifica- 
tion ruling. Sample is being returned as requested 
The sample submitted is a 9 piece kitchen tool set, item number 32-108A, which consists 
of the following 
a) chrome-plated metal cooking turner, soup ladle, whisk, and cooking fork with 
plastic handles; 
b) plastic cooking turner, cooking spoon, and slotted spoon with chrome-plated met- 
al centers and an EVA scraper; 
c) aceramic jug of stoneware that is valued at $2.08 per piece and marketed and sold 
to contain the above articles. It measures approximately 7’ inches high by 4% inches 
along its top portion. 


It is noted that the essential character of the subject kitchen tool set is imparted by the 
ceramic jug 

The applicable subheading for this 9 piece kitchen tool set, item number 32-108A, will be 
6912.00.48, Harmonized Tariff Schedule of the United States (HTS) which provides for 
other tableware and kitchenware of ceramic. The rate of duty will be 10.8 percent ad valo- 


rem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

A copy of the ruling letter or the control number indicated above should be provided with 
the entry documents filed at the time this merchandise is inported. If you have any ques- 
tions regarding the ruling, contact National Import Specialist George Kalkines at 
212-466-5794 

ROGER SILVESTRI 
Director, 
National Commodity Specialist Division 
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| ATTACHMENT B| 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 960223 HMC 
Category: Classification 
Tariff No. 8215.20.00 
Mr. Kivu YOUNG 
CUSTOMS AFFAIRS MANAGER 
BDP INTERNATIONAL, IN¢ 
2721 Walker NW 
Grand Rapids, MI 49504 


Re: 9-piece kitchen tool set; Subheadings 8215.20.00 and6912.00.48; spoons, forks, ladles, 
skimmers, cake-servers, fishknives, butter-knives, sugar tongs and similar kitchen or 
tableware; other sets of assorted Articles; GRI 3(b); Explanatory Notes (VIII) and (X) 
to GRI 3(b); NY 859031; A85919, revoked 


DEAR Mr. YOUNG 
This is in response to your letter, dated November 22, 1996, on behalf of Meijer, Inc., re- 
questing reconsideration of New York Ruling (NY) A85919, dated August 7, 1996. In NY 
A85919, Customs classified a 9—Piece Kitchen Tool Set (kitchen set), under subheading 
6912.00.48 of the Harmonized Tariff Schedule of the United States (HTSUS), as other ta- 
bleware and kitchenware of ceramic. It was determined that the merchandise was a set 
with the essential character imparted by the ceramic jug which holds the kitchen tools. A 
sample was submitted with your letter. 
Facts: 
The merchandise consists of the following nine kitchen tools 
a) chrome-plated metal cooking turner, soup ladle, whisk, and cooking fork with 
plastic handles; 
b) plastic cooking turner, cooking spoon, and slotted spoon with chrome-plated met- 
al centers and a rubber scraper; 
c) a ceramic jug of stoneware that measures approximately 7! inches high by 4% 
inches along its top portion. 


The provisions under consideration are as follows: 
8215 Spoons, forks, ladles, skimmers, cake-servers, fish-knives, butter- 


knives, sugar tongs and similar kitchen or tableware; and base metal 
parts thereof: 


8215.20.00 Other sets of assorted articles The rate of duty applicable 
to that article in the set subject to the highest rate of duty 


Ceramic tableware, kitchenware, other household articles and toilet ar- 
ticles, other than of porcelain or china: 


Tableware and kitchenware: 
Other: 
Other: 
Other: 
6912.00.48 Other 10.5% 


Issue: 


Whether the 9-piece kitchen tool set is classifiable as other sets of assorted articles under 
subheading 8215.20.00, HTSUS, or as a set having the essential character of the ceramic 
milk jug under subheading 6912.00.48, HTSUS. 


Law and Analysis: 

Merchandise is classifiable under the HTSUS, in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
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notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6 

NY A85919 held that the kitchen set was described in heading 6912.00, HTSUS, which 
provides for ceramic tableware, kitchenware, other household articles and toilet articles, 
other than of porcelain or china. It found that the merchandise was a set with the essential 
character imparted by the ceramic jug. You contend that the utensils, not the ceramic jug, 
impart the essential character to the set. 

There is no dispute that the ceramic jug is described in heading 6912.00. We also note 
that the other tools are described by various headings of the HTSUS. The plastic tools are 
prima facie classifiable in Chapter 39, the chrome-plated tools in Chapter 82 and the rub- 
ber scraper in Chapter 40. Since the kitchen set is described in part by two or more head- 
ings of the HTSUS, we must apply GRI 3(b). 

GRI 3(b) states that mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, which cannot be classi- 
fied by reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. Since we 
have various items sold together, we must first determine if we have a set put up for retail 
sale. 

The Harmonized Commodity Description And Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized system. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
classification of merchandise under the System. Customs believes the Notes should always 
be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

Explanatory Note (X) to GRI 3(b), at page 5, states that the term “goods put up in sets for 
retail sale” shall be taken to mean goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable in dif- 
ferent headings. 

(b) consist of products or articles put up together to meet a particular need or carry 
out a specific activity; and 

(c) are put up ina manner suitable for sale directly to users without repacking (e.g., 
in boxes or cases or on boards) 


In this instance, we believe the kitchen set meets the ENs definition of “goods put up 
in sets for retail sale” because it: (1) consists of at least two different articles which are, 
prima facie, classifiable in four different headings; (2) consists of articles put up together to 
carry out the specific activity of food preparation in that the tools and the ceramic jug will 
be used together or in conjunction with one another; and, (3) the articles are put up in a 
manner suitable for sale directly to users without repacking. We thus believe that the 
kitchen set qualifies as a set of GRI 3(b). Accordingly, we must determine which item im- 
parts the essential character to the set. 

Explanatory Note (VIII) to GRI 3(b), at page 4, states that the factor which determines 
essential character will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, weight or value, 
or by the role of a constituent material in relation to the use of the goods. 

You claim that since there are four utensils each made of chrome-plated metal and plastic 
with a unit value of .45 cents each, classification should be done according to GRI 3(c). We 
disagree with this analysis. We note that the sample provided contained one ceramic jug, 
four chrome-plated metal utensils, three utensils made of nylon and a rubber scraper and 
not four utensils each of metal and plastic. This is also the description provided in the pack- 
aging. We agree that the utensils impart the essential character to the kitchen set since the 
utensils would be the items used to perform the main function of food preparation. Howev- 
er, we do not agree with your assessment that no one of the utensils impart the essential 
character to the set. 

We believe that the set is classifiable according to GRI 3(b) since the chrome-plated metal 
utensils are the most visually, numerically and structurally significant components of the 
set. There are more chrome-plated metal utensils than those of plastic or rubber. We thus 
find that the set should be classified according to the chrome-plated metal utensils, which 
impart the essential character to the tools and the set as a whole. See NY 859031 for a simi- 
lar decision. The chrome-plated metal utensils are described in heading 8215. They are 
classifiable under subheading 8215.20.00, HTSUS, as other sets of assorted articles. The 
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duty, under this subheading, is the rate of duty applicable to that chrome-plated metal ar- 
ticle in the set subject to the highest rate of duty. 
Holding: 

The 9-piece kitchen tool set is provided for in heading 8215, HTSUS. They are classifiable 
under subheading 8215.20.00, HTSUS, as “Spoons, forks, ladles, skimmers, cake-servers, 
fish-knives, butter-knives, sugar tongs and similar kitchen or tableware; and base metal 
parts thereof: Other sets of assorted articles * * *. Therate of duty applicable to that article 
in the set subject to the highest rate of duty. 

Effect on Other Rulings: 

NY A85919, dated August 7, 1996, is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 


TARIFF CLASSIFICATION OF “FANTASTIC SAND SURPRISES 
DESIGN MAKING SET” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Imp!ementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of “Fantastic Sand Surprises Design Making Set.” The 
“Fantastic Sand Surprises Design Making Set” is a craft kit used by a 
child to create sand designs and make a sand design necklace. Customs 
invites comments on the correctness of the proposed revocation. 


DATE: Comments must be received on or before November 21, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the above address. 


FOR FURTHER INFORMATION CONTACT: Robert Cascardo, Gen- 
eral Classification Branch (202) 927-2402. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of “Fantastic Sand Surprises Design Making Set.” Comments 
are invited on the correctness of the proposed revocation. 

In New York Ruling Letter (NYRL) 805760, dated February 1, 1995, 
Customs classified the “Fantastic Sand Surprises Design Making Set” 
as aset in subheading 6815.99.4000, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), the provision for other articles of 
stone or of other mineral substances (including articles of peat), not 
elsewhere specified or included, dutiable at the rate of 3.6 percent ad 
valorem. NYRL 805760 is set forth as “Attachment A” to this document. 

We now believe that NYRL 805760 is incorrect. In HQ 958267, dated 
May 21, 1996, Customs classified “Fantastic Crystal Creations,” a prod- 
uct similar to the “Fantastic Sand Surprises Design Making Set,” in 
subheading 9503.70, HTSUSA, as a toy set. By analogy, we find that the 
“Fantastic Sand Surprises Design Making Set” is properly classified in 
subheading 9503.70.0000, HTSUSA, the provision for “Other toys, put 
up in sets or outfits, and parts and accessories thereof, Other: Other.” 
The applicable rate of duty is free. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
959254 revoking NYRL 805760 is set forth in “Attachment B” to this 
document. 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: October 6, 1997. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE 
New York, NY, February 1, 1995. 
CLA-2-68:S:N:N3:226 805760 

Category: Classification 

Tariff No. 6815.99.4000 
Mr. TrMoTHy F BUNTEL 
Hassro, INC 
1027 Newport Avenue 
Po. Box 1059 
Pawtucket, RI 02862-1059 


Re: The tariff classification of a sand craft set from Mexico 


DEAR Mr. BUNTEL 

In your letter dated January 5, 1995, you requested a tariff classification ruling regard- 
ing a sand craft set. 

The “Fantastic Sand Surprises Design Making Set,” item 8538.00, is used by a child to 
create sand designs. The set includes a battery operated plastic spinner with a removable 
plastic lid, four 3.17 oz. bottles of sand, thirteen plastic design shapes, two plastic display 
stands, rubber pads and stickers/label sheet, instructions and a cord which may be used to 
hold a sand design necklace. 

The applicable subheading for the sand craft set will be6815.99.4000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for articles of stone or of other miner- 
al substances (including articles of peat), not elsewhere specified or included: Other: Other. 
The rate of duty will be 3.6 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents. have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 959254 RC 
Category: Classification 
Tariff No. 9503.70.0000 
TIMoTHY F BUNTEL 
Hassro, INC 
1027 Newport Ave. 
PO. Box 1059 
Pawtucket, RI 02862-1059 


Re: Reconsideration of New York Ruling Letter (NYRL) 805760; regarding classification 
of “Fantastic Sand Surprises Design Making Set”; Headquarters Ruling Letter (HQ) 
958267. 


DEAR MR. BUNTEL 


This is in reference to NYRL 805760, issued to you, on February 1, 1995, on behalf of 
Hasbro, Inc., classifying a craft kit in subheading 6815.99.4000, Harmonized Tariff Sched- 
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ule ofthe United States Annotated (HTSUSA), the provision for other articles of stone or of 
other mineral substances (including articles of peat), not elsewhere specified or included, 
dutiable at the rate of 3.6 percent ad valorem. We have reviewed NYRL 805760 and deter- 
mined that it no longer reflects the views of the U.S. Customs Service. The following repre- 
sents our position and revokes that ruling. 


Facts: 


The “Fantastic Sand Surprises Design Making Set” (Item No. 8538.00) consists of a bat- 
tery-operated plastic spinner with aremovable plastic lid, four 3.17 oz. bottles of sand, thir- 
teen plastic design shapes, two plastic display stands, rubber pads and stickers/label sheet, 
instructions and a cord. The kit is used by a child to create sand designs and make a sand 
design necklace 


Issue: 


Whether the “Fantastic Sand Surprises Design Making Set” is properly classified as a 
toy in subheading 9503.70.0000, HTSUS, or in subheading 6815.99.4000, HTSUS. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the HTSUSA is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. The Explanatory Notes (ENs) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI’s. See, 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The EN’s to heading 9503 (page 1712) state that “Collections of articles, the individual 
items of which if presented separately would be classified in other headings in the Nomen- 
clature, are classified in this Chapter when they are put up ina form clearly indicating their 
use as toys (e.g., instructional toys such as chemistry, sewing, etc., sets).” The instant set is 
clearly designed for children. Although the articles, which the child creates, may be used as 
jewelry or as decorative items for the home, we believe that the utility of the finished prod- 
ucts is secondary to the play value of creating the products 

In HQ 958267, dated May 21, 1996, issued to Hasbro, Inc., Customs classified “Fantastic 
Crystal Creations,” a product similar to “Fantastic Sand Surprises Design Making Set,” in 
subheading 9503.70.0000, HTSUS, the provision for “Other toys, put up in sets or outfits, 
and parts and accessories thereof, Other: Other.” Customs held that the individual compo- 
nents of the “Fantastic Crystal Creations” were put up in a manner that would indicate 
their use as a toy and stated that generally, such craft kits have been considered “educa- 
tional toys” classifiable under Chapter 95. 

As such, we find that NYRL 805760 is incorrect. The “Fantastic Sand Surprises Design 
Making Set” is more specifically provided for in subheading 9503.70.0000, HTSUSA, rath- 
er than in subheading 6815.99.4000. HTSUSA. 


Holding: 


The product identified as, “Fantastic Sand Surprises Design Making Set,” is properly 
classifiable within subheading 9503.70.0000, HTSUSA, which provides for “Other toys, 
put up in sets or outfits, and parts and accessories thereof, Other: Other.” This provision is 
duty free under the general column one rate. 

NYRL 805760 is revoked. 


JOHN DURANT 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF ALUMINUM SILICON MASTER 
ALLOY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of aluminum silicon master alloy. The aluminum silicon 
master alloy consists of less than 50 percent aluminum, more than 50 
percent silicon, and the balance of iron and other elements. 


DATE: Comments must be received on or before November 21, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1800 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the above address. 


FOR FURTHER INFORMATION CONTACT: Robert Cascardo, Gen- 


eral Classification Branch, Office of Regulations and Rulings (202) 
927-2402. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke New York Ruling Letter (NYRL) 
884433 to reflect the proper classification of the subject aluminum sili- 
con master alloy in heading 3824, HTSUSA, the provision for prepared 
binders for foundry molds or cores; chemical products and preparations 
of the chemical or allied industries (including those consisting of mix- 
tures of natural products), not elsewhere specified or included; residual 
products of the chemical or allied industries, not elsewhere specified or 
included. 

In NYRL 884433, Customs classified aluminum silicon in heading 
2850, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), the provision for other silicides, dutiable at 3.7 percent ad 
valorem. NYRL 884433 is set forth as “Attachment A” to this document. 

We now believe that NYRL 884433 is incorrect. The aluminum sili- 
con master alloy is classifiable in heading 3824, HTSUSA, the provision 
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for prepared binders for foundry molds or cores; chemical products and 
preparations of the chemical or allied industries (including those con- 
sisting of mixtures of natural products), not elsewhere specified or in- 
cluded; residual products of the chemical or allied industries, not 
elsewhere specified or included. The general column one rate of duty is 5 
percent ad valorem. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
(HRL) 960436 revoking NYRL 884433 is set forth in “Attachment B” to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 

Dated: October 1, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


| ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
New York, NY, May 4, 1993. 
CLA-2-28:S:N:N7:235 884433 
Category: Classification 
Tariff No. 2850.00.5000 
Mr. Mark S. WALKER 
VICE PRESIDENT-FERROALLOYS 
AMERICAN CARBON METALS CORPORATION 
100 Hightower Boulevard 
Pittsburgh, PA 15205-1134 
Re: The tariff classification of an aluminum silicon master alloy composed of less than 
50% aluminum, more than 50% silicon and the balance composed of iron and other 
elements, from China. 
DEAR Mr. WALKER 

In your letter dated March 30, 1993, you requested a tariff classification ruling. You also 
indicated in that letter that you believed that HTS 7601.20.6000 should apply. 

HTS 7601.20.6000 cannot apply because this product is not an alloy within the tariff 
term. It is not an alloy of aluminum for tariff purposes because the total weight of the alu- 
minum does not equal or exceed the total weight of the other elements present. 

The applicable subheading for the product described above will be 2850.00.5000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for other silicides. The 
rate of duty will be 3.7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. _ 

JEAN F. MAGUuIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 960436 RC 
Category: Classification 
Tariff No. 3824.90.9050 
Mr. Mark S. WALKER 
VICE PRESIDENT-FERROALLOYS 
AMERICAN CARBON METALS CORPORATION 
100 Hightower Boulevard 
Pittsburgh, PA 15205-1134 


Re: Revocation of New York Ruling Letter (NYRL) 884433; aluminum silicon master 
alloy. 
DEAR Mr. WALKER: 

We have been asked to reconsider NYRL 884433, issued to you on May 4, 1993, on behalf 
of your company. The ruling concerns the classification of aluminum silicon master alloy 
under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
Facts: 

In NYRL 884433, dated May 4, 1993, Customs classified an aluminum silicon master 
alloy consisting of less than 50 percent aluminum, more than 50 percent silicon, and the 
balance ofiron and other elements in subheading 2850.00.5000, HTSUSA, dutiablein 1993 
at 3.7 percent ad valorem, as products of China. 


Issue: 
Whether the instant aluminum silicon master alloy product is classifiable in subheading 
2850.00.5000, HTSUSA, or in subheading 3824.90.9050, HTSUSA. 


Law and Analysis: 


The General Rules of Interpretation (GRIs) taken in their appropriate order provide a 
framework for classification of merchandise under the HTSUS. Most imported goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative section or chapter notes. The Explanatory Notes (ENs) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRIs. 

Heading 2850, HTSUS, provides for hydrides, azides, silicides and borides, whether or 
not chemically defined, other than the compounds which are also carbides of heading 2849. 
Heading 3824, HTSUS, provides for prepared binders for foundry molds or cores; chemical 
products and preparations of the chemical or allied industries (including those consisting 
of mixtures of natural products) not elsewhere specified or included. 

Customs issued NYRL 884433 based on information supplied by American Carbon Met- 
als Corporation indicating that the subject aluminum silicon master alloy consisted of less 
than 50 percent aluminum, more than 50 percent silicon, and up to5 percent iron and other 
elements. The U.S. Customs Laboratory analysis described the sample as gray-black lus- 
trous coarse grains consisting of 80 percent silicon, 18 percent aluminum, and one percent 
iron by weight. The aluminum silicon master alloy was classified in subheading 
2850.00.0050, HTSUS, as predominantly silicon admixed or fused with other metals. 

Further study of scientific literature reveals that aluminum is one of the metals that 
does not form a silicide with silicon. See, Kirk-Othmer, 3rd Edition, Vol 20, pp. 486-7. Giv- 
en, that the subject master alloy of NYRL 884433 is not a hydride, azide, silicide or boride 
of heading 2850, HTSUS, it is not classifiable therein. Instead, the subject aluminum sili- 
con master alloy is a mixture of silicon, aluminum, iron and traces of other elements. Con- 
sequently, it is our opinion that the aluminum silicon master alloy is properly classified in 
heading 3824, HTSUS, the provision for “[p]repared binders for foundry molds or cores; 
chemical products and preparations of the chemical or allied industries (including those 
consisting of mixtures of natural products) not elsewhere specified or included.” 
Holding: 


The subject aluminum silicon master alloy falls into subheading 3824.90.9050, HTSUS, 
the provision for “[p]repared binders for foundry molds or cores; chemical products and 
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preparations of the chemical or allied industries (including those consisting of mixtures of 
natural products) not elsewhere specified or included; residual products of the chemical or 
allied industries, not elsewhere specified or included: Other: Other: Other: Other: Other 
* * * Other,” dutiable, as a product of China, at the general column one rate of 5 percent ad 
valorem. 


JOHN DURANT, 
Director, 
Commercial Rulings Division 





U.S. Court of Appeals for the 
Federal Circuit 


CAMPBELL SoupP Co., INC., PLAINTIFF-APPELLANT Uv. 
UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 94-1435 
(Decided March 3, 1997) 


Ronald W. Gerdes, Sandler, Travis & Rosenberg, PA., of Washington, D.C., argued for 
the plaintiff-appellant. With him on the brief was Teresa M. Polino. 

Bruce N. Stratvert, Civil Division, Commercial Litigation Branch, Department of Jus- 
tice, International Trade Field Office, of New York, New York, argued for the defendant- 
appellee. With him on the brief was Joseph I. Liebman. Also on the briefs were Frank W. 
Hunger, Assistant Attorney General of the United States, David M. Cohen, Director, of 
Washington, D.C. Of counsel on the brief was Jack D. Diamond, Office of Assistant Chief 
Counsel, International Trade Litigation, United States Customs Service, of New York, 
New York. 


Appealed from: United States Court of International Trade. 
Chief Judge CARMAN. 


Before ARCHER, Chief Judge, NEWMAN, and MAYER, Circuit Judges. 


Opinion for the court filed by Chief Judge ARCHER. Concurring-in- 
part/dissenting-in-part opinion filed by Circuit Judge NEWMAN. 


ARCHER, Chief Judge. 


Campbell Soup Company, Inc. (Campbell) appeals the summary judg- 
ment of the United States Court of International Trade, Campbell Soup 
Co. v. United States, 853 F. Supp. 14438 (Ct. Int’] Trade 1994), holding 
that Campbell was not entitled to deduct Mexican tax rebates or freight 
costs in determining the computed value under 19 U.S.C. § 1401a(e) 
(1994) of imported merchandise for assessment of import duties. We af- 
firm-in-part and reverse-in-part. 


BACKGROUND 


Campbell imports tomato paste from a wholly-owned Mexican subsid- 
iary, Sinalopasta, S.A. de C.V. (Sinalopasta). Upon entry into the United 
States, Campbell submitted a Cost Submission, Customs Form 247 (CF 
247), to the United States Customs Service (Customs), which set forth 
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the computed value of the merchandise. In calculating the computed 
value of the imported merchandise on the CF 247, Campbell deducted 
$1,327,284 in rebated internal Mexican taxes received from the Mexican 
government. It also reported certain freight costs as part of the cost of 
materials used to produce the merchandise. Customs questioned the 
treatment of these items on the CF 247 and had its Office of Regulatory 
Audit (ORA) verify the data through an audit of the accounting books 
and records of Campbell and Sinalopasta. 

Under a Mexican export program, “Certificado Export de Devolucion 
de Impuestos” (CEDIS), the Mexican government issued tax certificates 
to producers in amounts equal to a percentage of the value of exported 
merchandise. The recipients can apply the certificates as credit toward 
payment of Mexican taxes. On its financial records, Sinalopasta re- 
corded the CEDIS rebates as “miscellaneous profit.” On CF 247, the re- 
bates were deducted from its “general expenses.” 

When ORA audited the financial records, it concluded that Sinalopas- 
ta had improperly deducted the tax rebates from expenses on the CF 
247. It further determined that the transportation costs should have 
been treated as selling expenses rather than material costs and were not 
deductible in arriving at computed value. Customs adopted the findings 
of the ORA audit. 

Campbell filed a protest in which it contended that the rebates of in- 
ternal Mexican taxes were applicable to materials used to produce the 
finished tomato paste and should have been allowed as a reduction of 
material cost in accordance with 19 U.S.C. § 1401a(e)(2)(A) in arriving 
at computed value. Campbell also protested Customs’ determination 
that $416,324 for the transportation of the finished tomato paste from 
Sinalopasta’s loading dock in Mexico to the United States border was 
properly regarded as selling expenses and should not be allowed as a de- 
duction in arriving at the computed value of the merchandise. These 
freight costs had been treated as “production costs” on Sinalopasta’s fi- 
nancial records and as “material component costs” on the CF 247. Al- 
though admitting that the way freight costs had been reported on the 
financial records complied with generally accepted accounting prin- 
ciples in Mexico and that the original CF 247 had erroneously treated 
freight as part of material costs, Campbell argued in its protest that the 
freight should have been deducted in arriving at computed value. 

When the protest was denied, Campbell appealed to the Court of In- 


ternational Trade. The court entered summary judgment in favor of 
Customs. 


DISCUSSION 


A grant of summary judgment by the Court of International Trade is 
reviewed “for correctness as a matter of law, deciding de novo the proper 
interpretation of the governing statute and regulations as well as 
whether genuine issues of material fact exist.” St. Paul Fire & Marine 
Ins. v. United States, 6 F.3d 763, 767 (Fed. Cir. 1993). When reviewing a 
decision by the Court of International Trade, this court applies anew the 
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standard of review applied by that court to the agency’s decision. Kemi- 
ra Fibres Oy v. United States, 61 F.3d 866, 871 (Fed. Cir. 1995).! A pre- 
sumption of correctness is accorded to the decision of Customs, Jarvis 
Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984), and to over- 
come this presumption, the importer has the burden of proof. St. Paul 
Fire & Marine, 6 F.3d at 767. 


k 


A. The first issue concerning the appraisement of the imported mer- 
chandise involves the proper treatment of internal Mexican taxes appli- 
cable to the cost of raw materials purchased by Sinalopasta which were 
rebated upon exportation of the finished tomato paste. Campbell asserts 
that in determining the computed value of the merchandise these CE- 
DIS rebates should have been deducted from Sinalopasta’s cost of mate- 
rials and that its profits should not have included the rebates. Campbell 
argues that when Customs disallowed the deduction of the rebates from 
Sinalopasta’s expenses it did not correspondingly reduce the prcfits by 
the same amounts. As a result, the appraised value of the merchandise 
was increased by the amount of the rebates, instead of being reduced. 

Both parties agree that the merchandise in question is properly sub- 
ject to appraisement under the provisions for computed value found at 
19 U.S.C. § 1401a(e) (1994). The formula for determining the computed 
value of imported merchandise for duty assessment purposes is set forth 
in the statute, as follows: 


(1) The computed value of imported merchandise is the sum of— 


(A) the cost or value of the materials and the fabrication and 
other processing of any kind employed in the production of the 
imported merchandise; 

(B) an amount for profit and general expenses equal to that 
usually reflected in sales of merchandise of the same class or 
kind as the imported merchandise that are made by the pro- 
ducers in the country of exportation for export to the United 
States; 

(C) any assist, if its value is not included under subparagraph 
(A) or (B); and 

(D) the packing costs. 

19 U.S.C. § 1401a(e)(1) (1994). The statute also provides for an exclu- 
sion of certain refunded taxes in calculating the cost or value of the ma- 
terials under paragraph (1)(A): 

(2) For purposes of paragraph (1)— 

(A) [t]he cost or value of materials under paragraph (1)(A) 
shall not include the amount of any internal tax imposed by the 


country of exportation that is directly applicable to the materi- 
als or their disposition if the tax is remitted or refunded upon 


1 But see Zenith Elec. Corp. v. United States, 99 F.3d 1576 (Fed. Cir. 1996) (Plager, J. concurring, Rader, J concurring) 
suggesting that the de novo standard of review should be changed to a more deferential standard) 
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the exportation of the merchandise in the production of which 
the materials were used. 
19 U.S.C. § 1401a(e)(2) (1994). 

The Court of International Trade specifically found that “Sinalopasta 
received [CEDIS] rebates of $1,327,284 from the Mexican government 
for domestic taxes the company had paid on manufacturing input mate- 
rials,” citing the parties’ agreed statement of facts. These statutory pro- 
visions are unambiguous; remitted or refunded internal taxes directly 
applicable to materials, like the CEDIS rebates at issue in this case, are 
to be excluded from the cost or value of the material calculated under 
paragraph (1)(A). Under the plain language of sections 1401a(e)(1)(A) 
and (2)(A), therefore, Customs was required to exclude the CEDIS re- 
bates from the cost or value of materials in determining the computed 
value of the imported merchandise. 

The Court of International Trade did not consider adequately the pro- 
visions of sections 1401a(e)(1)(A) and (2)(A), stating that Campbell’s re- 
liance on the latter section was misplaced because it “seeks a deduction 
from ‘general expenses,’ the calculation of which depends on the ap- 
plication of § 1401a(e)(1)(B), (e)(2)(B).”? While it is true that Campbell 
deducted the CEDIS rebates from general expenses on CF 247 and Cus- 
toms disallowed such deduction, as noted in footnote 4 of the court’s 
opinion, the disallowance of the deduction from expenses does not ap- 
pear to have been challenged in Campbell’s protest to Customs. Rather, 
the record before Customs indicates that Campbell sought a deduction 
of the CEDIS rebates from the cost or value of materials. Thus, it was 
error for the court not to consider the applicability of sections 
1401a(e)(1)(A) and (2)(A). 

Similarly, the government in its brief in this appeal does not directly 
respond to Campbell’s argument as to the deductibility of the CEDIS re- 
bates from material costs, but instead repeats the court’s holding that 
the rebates were not deductible from general expenses and urges affir- 
mance on this basis. 

Campbell argues on appeal that “the fact that the deduction on the 
[CF 247] was made erroneously to general expenses and not to material 
costs, does not now preclude a judicial finding that a deduction to mate- 
rial costs is appropriate.” Under the circumstances of this case, we 
agree. The question of whether the CEDIS rebates were properly de- 
ductible under sections 1401a(e)(1)(A) and (2)(A) was presented to Cus- 
toms during the protest stage and was ruled on by Customs. It was, thus, 
properly raised as an issue before the Court of International Trade. 

We conclude that the Court of International Trade erred in not allow- 
ing the CEDIS rebates as a reduction of material costs for purposes of 
the computed value calculation. Accordingly, the summary judgment on 
this issue in favor of the United States is reversed. 


» Although internal taxes, like the CEDIS rebates, are excluded from a calculation of the cost of materials, there is no 


similar provision excluding these taxes from the profit and general expenses calculation under section 1401a(e)(1)(B) 
and (2)(B). 
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B. The Court of International Trade also ruled that because Sinalo- 
pasta had allocated the CEDIS rebates as “miscellaneous profit and 
loss” on its financial records and as “profit” on the CF 247, Customs 
properly did not disturb that treatment for purposes of the computed 
value calculation. See 19 U.S.C. § 1401a(e)(1)(B) (1994). Campbell ar- 
gues that Sinalopasta was not required to include the CEDIS rebates as 
profit for purposes of the computed value calculation. It is unnecessary 
to dwell on this issue because the Court of International Trade correctly 
decided that sections 1401la(e)(1)(B) and (2)(B) permitted no adjust- 
ment to Sinalopasta’s profit and general expenses as reported in its fi- 
nancial records. Section 1401a(e)(2)(B) provides as follows: 


[T]he amount for profit and general expenses under paragraph 
(1)(B) shall be based upon the producer’s profits and expenses, un- 
less the producer’s profits and expenses are inconsistent with those 
usually reflected in sales of merchandise of the same class or kind as 
the imported merchandise that are made by producers in the coun- 
try of exportation for export to the United States. * * * 


The amount of profit and general expenses under paragraph (1)(B) 
must, therefore, be based on the producer’s profits and expenses unless 
they are inconsistent with the usual profits and losses of producers of 
similar merchandise exported to the United States. Campbell has not 
made such a showing in this case. Thus, section 1401la(e)(1)(B) of the 
statute does not permit an exclusion for CEDIS rebates from the profit 
of Sinalopasta as recorded in its financial statements. 

Campbell makes two principal arguments, unrelated to the statutory 
language, to urge that CEDIS rebates should not increase profits. Nei- 
ther is persuasive. Campbell first contends that under a prior law cer- 
tain rebates were held to be in the nature of a “grant intended to wipe 
out a specific competitive disadvantage,” M&M/Mars Snackmaster Div. 
of Mars Inc. v. United States, 587 F. Supp. 1075, 1079 (Ct. Int’! Trade 
1984). This decision is inapposite because the computed value statute 
treats profits in an entirely different manner than the prior law. Under 
current law, Customs’ use of Sinalopasta’s actual general expenses and 
profits must be upheld where there has been no showing of inconsisten- 
cy with the usual profit calculation of other producers/exporters of simi- 
lar merchandise. 

Next, Campbell asserts that inclusion of CEDIS rebates as a part of 
Sinalopasta’s profits for purposes of the computed value calculation is 
improper because this violates international commitments under the 
General Agreement on Tariffs and Trade (GATT). This claim was not 
raised below and, in any event, is not determinative. See Suramerica de 
Aleaciones Laminadas C.A. v. United States, 966 F.2d 660, 667-68 (Fed. 
Cir. 1992) (“While we acknowledge Congress’s interest in complying 
with U.S. responsibilities under the GATT, we are bound not by what we 
think Congress should or perhaps wanted to do, but by what Congress in 
fact did. The GATT does not trump domestic legislation; if the statutory 
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provisions at issue here are inconsistent with the GATT, it isa matter for 
Congress and not this court to decide and remedy.”). 


Accordingly, summary judgment on this issue in favor of the United 
States is affirmed. 


Il. 


The second appraisement issue is whether the freight costs associated 
with shipping the tomato paste from Sinalopasta’s loading dock in Mexi- 
co to the United States border should be included in the computed value 
calculation. The Court of International Trade held that because Sinalo- 
pasta recorded freight costs as a general expense in its financial records 
and because this treatment was consistent with generally accepted ac- 
counting principles in Mexico, freight costs had to be included in arriv- 
ing at computed value. 

As previously discussed, section 1041a(e)(2)(B) provides that profit 
and general expenses under paragraph (1)(B) shall be based upon the 
producer’s profits and expenses, unless they are inconsistent with the 
usual profits and expenses of producers of similar merchandise exported 
to the United States. There is no question that freight costs were in- 
cluded in general expenses in Sinalopasta’s financial records. Moreover, 
there was no evidence that treating the freight costs as general expenses 
was inconsistent with the way other producers in Mexico treated such 
costs. In fact, the court specifically found that Sinalopasta’s treatment 
of these costs complied with generally accepted accounting principles 
in Mexico. Accordingly, the court properly held that sections 
1401a(e)(1)(B) and (2)(B) required the inclusion of the freight costs in 
the computed value compilation. 

Campbell argues that because transportation charges are excluded 
from other statutorily prescribed value calculations under 19 U.S.C. 
§ 1401a(b) and 1401a(d), they should be excluded from computed value. 
The fact that Congress explicitly excluded transportation costs from the 
transaction value method in section 1401la(b)(4)(A), and from the de- 
ductive value method in section 1401a(d)(3)(A)(ii), actually under- 
mines, rather than supports, Campbell’s position. The statutory 
formula that Congress enacted in section 1401a(e) for computed value is 
very precise. It contains a detailed itemization of what is to be included 
or excluded in the calculation of computed value. Because Congress did 
not expressly exclude transportation costs from computed value, as it 
did for the transaction and deductive value methods, Campbell’s argu- 
ment for exclusion of such costs from the computed value computation 
is unpersuasive. 

Campbell also argues that the freight costs at issue are not general ex- 
penses under section 1401a(e)(1)(B) and therefore should be excluded 
from the calculation of computed value. However, as the Court of Inter- 
national Trade properly determined, profits and general expenses, ac- 
cording to the unambiguous statutory language, must be determined 
according to the producer’s own financial records. Thus, Campbell’s at- 
tempt to recharacterize these costs cannot be accepted absent a clear 
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showing that Sinalopasta’s treatment conflicts with the way such ex- 
penses are treated by other producers. As noted, Campbell has not done 
this and the court’s finding of consistency with generally accepted ac- 
counting principles indicates the characterization of these expenses was 
correct. 

Finally, Campbell argues that the case law supports its contention 
that the disputed charges are not dutiable. Although the cases cited by 
Campbell involved an earlier version of the statute, the government 
does not contend that there is a significant difference in the statutory 
language.? However, we are not persuaded that the cases cited by Camp- 
bell are controlling. 

In R.J. Saunders & Co. v. United States, 26 Cust. Ct. 578, R.D. 7973 
(1951), the court held that the costs of transporting the merchandise 
from Czechoslovakia (the country of exportation) to Hamburg, Germa- 
ny (the most convenient port for shipment of the exported goods to the 
United States) should not be included in the dutiable value. 26 Cust. Ct. 
at 580. The Customs Court concluded that “the charge for freight from 
the country of exportation * * * to another country is not properly a part 
of the cost of production under the statutory formula.” Jd. at 581. This 
conclusion was based on the fact that the cost of production calculation 
should be an attempt to quantify the value of the merchandise in the 
country of production. Jd. The Customs Court held that transportation 
charges incurred to ship the merchandise outside of the country of ex- 
portation were not a part of the merchandise’s dutiable value. Id. 

The R.J. Saunders court did not specifically consider the problem at 
issue in this case, namely, whether inland freight charges incurred en- 
tirely within the borders of the exporting country should be included 
within the computed value. In an earlier case, United States v. Zeller- 
bach Paper Co., 28 C.C.PA. 303, 308-10, C.A.D. 159 (1941), the court 
held that the dutiable value of merchandise should reflect the freight 
costs the producer incurred to transport it to the port in the country of 
origin. R.J. Saunders distinguished Zellerbach, in part on the ground 
that the port in Zellerbach, unlike the port in R.J. Saunders, was within 
the country of exportation. R.J. Saunders, 26 Cust. Ct. at 580. Here, Si- 
nalopasta seeks to deduct freight costs for transportation entirely with- 
in Mexico. We conclude that these charges are properly included in the 
computed value calculation as a general expense pursuant to section 
1401a(e)(2)(B), as discussed above. Nothing in R.J. Saunders compels a 
different conclusion. 

Campbell’s final argument that the statutory scheme at issue is in- 
consistent with the GATT provisions is rejected here for the same rea- 
sons as set forth above. Any inconsistency between the statute and 


GATT is a problem for Congress to resolve. See Suramerica, 966 F:2d at 
667-68. 


3 The computed value standard in section 1401a(e) stems from the constructed value and cost of production stan- 
dards which existed under the former law. See H.R. Rep. No.317, 96th Cong., 1st Sess. 94 (1979) 
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Accordingly, we affirm the grant of summary judgment by the Court 
of International Trade in favor of the government on this issue. 
No costs. 


AFFIRMED-IN-PART AND REVERSED-IN-PART 


NEWMAN, Circuit Judge, concurring in part and dissenting in part. 

I concur in Parts I.A and II. I dissent, respectfully, from Part I.B, for it 
is contrary to the General Agreement on Tariffs and Trade (GATT), as 
implemented by the statute, to treat the rebated Mexican tax as profit, 
and dutiable. 

The issue is focussed on the Customs calculation of the computed val- 
ue of tomato paste manufactured by the Campbell Soup subsidiary Sina- 
lopasta in Mexico and exported to the United States. The computed 
value depends on the treatment of rebates of Mexican tax under the CE- 
DIS program. Sinalopasta paid the Mexican tax when it purchased the 
tomatoes, and the Mexican government rebated the tax when Sinalo- 
pasta exported the tomato paste. 

The Customs Service required that (1) the tax rebates could not be de- 
ducted from the cost of materials, and (2) the rebates must be included 
as “profit” in the computed value calculation. The panel majority holds, 
and I agree, that the tax rebates are properly deducted from the cost of 
materials. However, I do not share the conclusion that the tax rebates 
must be included as profit on sales of the exported tomato paste, thus 
raising the dutiable value by the amount of the tax rebates. The statute 
requires otherwise. 

19 U.S.C. § 1401a(e)(1) provides the formula for determining the com- 
puted value of imported merchandise for duty assessment purposes: 


(1) The computed value of imported merchandise is the sum of — 

(A) the cost or value of the materials and the fabrication and 
other processing of any kind employed in the production of the 
imported merchandise; 

(B) an amount for profit and general expenses equal to that 
usually reflected in sales of merchandise of the same class or 
kind as the imported merchandise that are made by the pro- 
a in the country of exportation for export to the United 
States; 

(C) any assist, ifits value is not included under subparagraph 
(A) or (B); and 

(D) the packing costs. 

Subparts (C) and (D) are not relevant to this case. Therefore, for pur- 
poses of analyzing whether the CEDIS tax rebates should be included in 
profit for the computed value calculation, we are concerned only with 


the (A) cost of materials and (B) profit. The statute provides guidance 
concerning calculation of (A) and (B): 
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(2) For purposes of paragraph (1)— 


(A) the cost or value of materials under paragraph (1)(A) 
shall not include the amount of any internal tax imposed by the 
country of exportation that is directly applicable to the materi- 
als or their disposition if the tax is remitted or refunded upon 
the exportation of the merchandise in the production of which 
the materials were used; and 

(B) the amount for profit and general expenses under para- 
graph (1)(B) shall be based upon the producer’s profits and 
expenses, unless the producer’s profits and expenses are incon- 
sistent with those usually reflected in sales of merchandise of 
the same class or kind as the imported merchandise that are 
made by producers in the country of exportation for export to 
the United States, in which case the amount under paragraph 
(1 )(B) shall be based on the usual profit and general expenses 
of such producers in such sales, as determined from sufficient 
information. 


19 US.C. § 1401a(e)(2). 

I agree with the panel majority that subsection (2)(A) requires that 
the rebated tax be deducted from the cost of materials. This produces a 
corresponding decrease in computed value under § 1401a(e)(1). 

However, by requiring Sinalopasta to add the tax rebate to its profit, 
the result is the same as if there had been no rebate. The computed value 


is the same as if Sinalopasta had paid the full Mexican tax on raw materi- 
als and received no rebate. This contravenes not only the statute, but 
the purpose of the GATT provision whereby nations can provide a tax 
incentive for exports without finding that the incentive has been 
neutralized by the importing nation. 

The panel majority states that “the Court of International Trade cor- 
rectly decided that sections 1401a(e)(1)(B) and (2)(B) permitted no ad- 
justment to Sinalopasta’s profit and general expenses as reported in its 
financial records.” I can not find such subject matter in sections 
1401a(e)(1)(B) and (2)(B). Sinalopasta accounted for the rebated Mexi- 
can tax under “miscellaneous profit and loss.” Use of such a catchall ac- 
counting category can not override the application of a United States 
statute governing Customs’ treatment. The accounting form does not 
convert the CEDIS rebates into profit when they are not profit, but a re- 
mittal of taxes paid. A cost not incurred because it is rebated does not 
automatically establish a corresponding increase in profit. 

The statute requires that profit and general expenses be “based upon 
the producer’s profit and expenses” in the computed value calculation. 
The statute provides for the reduction of the cost of materials by the 
amount of the rebates; it does not thereafter neutralize the reduction by 
adding the rebates to profit. In M&M/Mars Snackmaster Div. of Mars. 
Inc. v. United States, 7 C.1.T. 249, 587 F. Supp. 1075 (1984), the Court of 
International Trade discussed how a similar tax rebate in the European 
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Economic Community should be treated under a similar statute for cal- 
culating the cost of production: 


In those Customs cases involving drawbacks, rebates, and re- 
funds, there has been no suggestion that the payments received 
were to be construed as profits in determining the cost of produc- 
tion, © * 4 

*** No relationship exists between the rebate made by the 
United Kingdom to Mars, conforming to the general policy of equal- 
izing the world sugar price with the EEC sugar price, and the deter- 
mination of profit as contemplated by the cost of production 
statute. * * * 

587 F. Supp at 1078-79. The panel majority dismisses this case as “inap- 
posite” because it deals with a different statute. However, the tariff prin- 
ciple is the same. It is necessary to consider whether the rebates are, in 
fact, profit on the export sales, or simply a reduction in the cost of pro- 
duction. The cost of production statute at issue in M & M required that 
profit be a minimum of 8% of costs and expenses; the fact that the pro- 
ducer’s actual profit figures were not used does not convert the rebates 
into profit. The court held that the rebates were not properly considered 
as profit in determining the cost of production. 

Further, inclusion of the rebates in profit is inconsistent with the 
United States’ obligation under the GATT. Article VII, section 3 of the 
GATT proscribes the imposition of duties on internal taxes to which the 
manufacturer is entitled to a refund: 


§ 3. The value for Customs purposes of any imported product 

should not include the amount of any internal tax, applicable with- 

in the country of origin or export, from which the imported product 

hm been exempted or has been or will be relieved by means of a re- 
und. 


General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-3, 
T.L.A.S. 1700, 55 U.N.T.S. 194. The panel majority states that this claim 
of inconsistency with the GATT “was not raised below and, in any event, 
is not determinative,” citing Suramerica de Aleaciones Laminadas C.A. 
v. United States, 966 F.2d 660, 667-68 (Fed. Cir. 1992) for the proposition 
that the “GATT does not trump domestic legislation; if the statutory 
provisions at issue here are inconsistent with the GATT, it is a matter for 
Congress and not this court to decide and remedy.” However, the statute 
is not inconsistent with the GATT. It is the holding that the rebates must 
be included in profit that is inconsistent with the GATT. 

The GATT requires that the rebates are not included in the valuation 
for Customs’ purposes. This is negated by the court’s holding that the 
rebates are included in profit for Customs’ purposes. There is no sugges- 
tion that Congress enacted a statute contrary to the GATT provision. To 
the contrary, the statute requires an accounting procedure that reduces 
the cost of the goods; but on the court’s requirement that the rebate be 
added back, as a separate item of profit, the computed value for Cus- 
toms’ purposes is as if there had been no rebate, and the trade benefit of 
the CEDIS program, as protected by the GATT, is eliminated. 
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Before ARCHER, Chief Judge, RICH, and LOURIE, Circuit Judges. 


ARCHER, Chief Judge. 

Genentech, Inc. (Genentech) appeals the final determination of the 
United States International Trade Commission (ITC or Commission), 
Genentech, Inc. v. United States Int’l Trade Comm’n, No. 337-TA-358 
(Nov. 29, 1994) (Initial Determination), (Jan. 17, 1995) (Final Deter- 
mination and Commission Opinion), dismissing Genentech’s amended 
complaint alleging a violation of § 337 of the Tariff Act of 1930, 19 U.S.C. 
§ 1837 (1994). The Commission dismissed the complaint as a sanction 
for discovery misconduct which it found had occurred when Genentech 
failed to disclose and produce certain documents to supplement discov- 
ery inthe ITC proceeding until ordered to do so. We reverse and remand. 


BACKGROUND 
On March 16, 1993, Genentech filed a complaint with the ITC seeking 
an investigation under § 337 based on the alleged infringement of four 
of its patents! relating to recombinant production of human growth hor- 
mone (hGH), by Bio-Technology General Corp. and Bio-Technology (Is- 
rael) Ltd. (collectively BTG) and Novo Nordisk A/S, Novo Nordisk of 
North America, Inc., Novo Nordisk Pharmaceuticals, Inc., and Zymoge- 


1 The patents at issue are U.S. Patent Nos. 4,366,246; 4,342,832; 4,601,980; and 5,221,619. We note that there have 
been two additional decisions of this court involving two of these pa See Bio-Techr v Gen. Corp. v. Genentech 
Inc., 80 F.3d 1553, 38 USPQ2d 1321 (Fed. Cir. 1996); Novo Nordisk of N. Am. v. Genentech, Inc., 77 F3d 1364, 37 
USPQ2d 1773 (Fed. Cir. 1996 
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netics (collectively Novo). On September 21, 1993, the ITC instituted 
Investigation No. 337-TA-358 to determine whether BTG and Novo 
were importing into or selling in the United States recombinantly pro- 
duced hGH made abroad by processes covered by the claims of the four 
Genentech patents in violation of § 337. 

The administrative law judge (ALJ) assigned to the case issued 
ground rules for the investigation. These rules included, inter alia, 
Ground Rules 4(ix) and 5(i), which provided in pertinent part: 


4. Discovery 


(ix) A duty to timely supplement all discovery responses upon ob- 
taining information rendering a response substantially incomplete 
or incorrect is hereby imposed by the ALJ pursuant to Commission 
interim rule 210.30(d)(3). 


5. Prvileged Matter 

(i) During the course of discovery, the following procedure, similar 
to what is set forth in Duplan v. Deering Millikin [sic] Inc., 184 
U.S.PQ. 775 (D.S.C. 1975), should be followed with respect to those 
documents for which counsel claims attorney-client and/or work 
product privilege. 

(a) When there is no objection to production of a document other 
than that the document is subject to a claim of privilege, each such 
withheld document should be separately identified in a privileged 
document list, by the party claiming the privilege, which privileged 
document list shall be provided to the requesting party within ten 
(10) calendar days following the due date of the response to the dis- 
covery request requesting production of the document so withheld. 


Commission Interim Rule (CIR) 210.30(d) also provides: 


(2) Aparty is under a duty to seasonably amend a prior response if 
he obtains information upon the basis of which— 


(ii) He knows that the response, though correct when made, is no 
longer true, and the circumstances are such that a failure to amend 
the response is in substance a knowing concealment. 


CIR 210.30(d)(2). 

Discovery proceeded and, upon its completion on March 18, 1994, the 
ALJ conducted an evidentiary hearing April 11-24, 1994, with closing 
arguments and post-hearing briefs scheduled for June 9 and 10, 1994. 


Under Commission rules, the ALJ’s initial determination was originally 
due by July 29, 1994.? 


2CIR 210.53(a requires that an ALJ issue an initial decision “within nine (9) months, or within fourteen (14 
months in a more complicated case, of the date of publication in the Federal Register of the notice of investigation.” 
Because the notice of investigation in this proceeding was published in the Federal Register on September 29, 1993, the 
initial decision was due July 29, 1994. The ALJ subsequently decided, however, that the investigation was “more com- 
plicated” and extended the time for initial decision by four months, to November 29, 1994 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 41 


Meanwhile, during this same period, Genentech was involved in a 
consolidated “multi-district” patent infringement suit in the U.S. Dis- 
trict Court for the Southern District of Indiana with two parties not in- 
volved in the ITC investigation, Eli Lilly & Co. and the Regents of the 
University of California. In that litigation, Genentech sued on fourteen 
patents, including the four patents at issue here. During the course of 
discovery in that action, Genentech inadvertently produced approxi- 
mately 21,000 pages of documents bearing “GLP” Bates stamp numbers 
(the GLP documents), 12,000 pages of which Genentech considered 
privileged under either the attorney-client privilege or attorney work 
product privilege.’ Genentech did not consider the remaining 9,000 
pages to be privileged. Within two weeks of the production, Genentech 
realized its error and filed an emergency motion for the return of the 
12,000 pages of documents. On March 22, 1994, the district court denied 
the motion because the disclosure resulted from inadequate screening 
procedures. The court ruled that Genentech had, therefore, waived any 
privilege as to those documents, although no waiver of the subject mat- 
ter had occurred. In re Recombinant DNA Tech. Patent and Contract Li- 
tig., 30 U.S.PQ.2d 1881, 1910 (S.D. Ind. 1994). 

Genentech did not inform the parties to the ITC investigation or the 
ALJ about the district court’s ruling on the GLP documents. Instead, 
BTG learned of the court’s ruling around July 8, 1994, after it was pub- 
lished. BTG, joined by Novo, promptly requested production of the GLP 
documents by Genentech. BTG and Novo claimed entitlement to the 
GLP documents due to Genentech’s waiver of privilege in the district 
court litigation. 

Genentech resisted disclosure in the ITC proceeding of 12,000 pages 
of the GLP documents it thought should be privileged. It argued that the 
interlocutory ruling of the district court only affected that proceeding 
and also that the protective order in that proceeding controlled access to 
these GLP documents. Because BTG and Novo were not parties to that 
action, Genentech contended that they were not entitled under the pro- 
tective order to any of the documents. For these reasons, Genentech de- 
clined to produce voluntarily any of the 12,000 pages of GLP documents 
that it claimed were privileged. 

As to the remaining 9,000 pages of GLP documents, Genentech con- 
firmed that of the some 2900 pages that were relevant to the ITC inves- 
tigation all except 60 had previously been produced. Genentech also 
believed these 60 pages had been produced but had not established that 
belief. In order to avoid delay, Genentech voluntarily produced these re- 
maining pages. 

On July 15, 1994, the ALJ ordered Genentech to produce the 12,000 
pages of GLP documents, finding that “the documents in issue were 
found not to be privileged by the [district court] and therefore any privi- 


3 The parties make no attempt to distinguish these two privileges either doctrinally or on a document by document 
basis, nor do we 
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lege has been waived.” Genentech promptly complied with the ALJ’s or- 
der by producing the 12,000 pages to BTG and Novo on July 19, 1994. 

On July 21, 1994, BTG and Novo moved to reopen the record to admit 
additional evidence relating to the GLP documents, to extend the date 
for the issuance of the initial decision, and for sanctions against Genen- 
tech. The ALJ denied the motion to reopen the record and the motion for 
sanctions, explaining that neither BTG nor Novo had identified the ma- 
teriality of any of the GLP documents or any specific discovery request 
with which Genentech failed to comply. The ALJ, however, agreed to 
delay the issuance of the initial decision from July 29, 1994, until No- 
vember 29, 1994, due to the “more complicated” nature of the case. 

Subsequently, the ALJ reconsidered his ruling and permitted limited 
discovery pertaining to the GLP documents. On August 12, 1994, BTG 
and Novo filed a motion to compel Genentech to confirm whether cer- 
tain of the GLP documents produced pursuant to the ALJ’s order had 
been included on the “Duplan sheets.”* Specifically, BTG requested 
that Genentech confirm that 59 of the GLP documents (408 pages) had 
been included, and Novo likewise requested the confirmation of 110 
GLP documents (751 pages). 

Four days later, Genentech informed the ALJ of the difficulty involved 
in making the confirmations with the documents previously listed on 
the Duplan sheets, noting that its task was akin to searching for “a small 
number of needles (about 12,000) in an enormous haystack (about 2 mil- 
lion).” The ALJ gave Genentech additional time to complete the discov- 
ery requests and allowed BTG and Novo until August 29, 1994, to renew 
their motions to reopen the record and to impose sanctions. On August 
25, 1994, Genentech advised the ALJ that it needed additional time to 
make the confirmations. Specifically, Genentech stated that it had not 
been able to confirm whether 38 of the GLP documents had been dis- 
closed on the Duplan sheets. Because of the impending deadline of Au- 
gust 29, 1994, for BTG and Novo to file their motions, the ALJ 
announced on August 26, 1994, that he would accept no further submis- 
sions from Genentech relating to the GLP documents. The effect of this 
decision apparently was that the 38 documents were deemed not to have 
been listed. 

On August 29, 1994, BTG and Novo renewed their motions to reopen 
the record and for sanctions against Genentech for discovery miscon- 
duct with regard to the GLP documents. In response, Genentech con- 
sented to reopening the record and requested a hearing to review and 
rebut the allegations made by BTG and Novo. The ALJ made no rulings 
on these motions. Three months later, on November 29, 1994, the ALJ 
issued his initial decision. 

In the initial decision, the ALJ held that BTG and Novo had violated 
§ 337 by the importation and sale of recombinantly produced hGH made 


1m > 5 ) 

*Ground Rule 5 required that, in responding to discovery requests, a its that are withheld on the 
basis of privilege, a procedure that allows opposing parties to chall he assertion of privilege. These lists are called 
Duplan sheets,” from Duplan Corp. v. Deering Milliken. Inc., 397 u 146.184 USPQ 774 (D.S.C. 1974). Ger 
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tech previously had identified over 5,900 privileged documents in this manner during the ITC proc 
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abroad by processes covered by the claims of three of the four Genentech 
patents. The ALJ, however, denied relief to Genentech due to “gross 
negligence on the part of Genentech * * * in not identifying certain GLP 
documents on Duplan lists * * * and in not commencing production of 
the GLP documents until ordered to do so by the ALJ.” (Emphasis 
omitted.) The ALJ determined that this negligence resulted in the viola- 
tion of CIR 210.30(d)(2), and Ground Rules 4(ix) and 5(1). For these rea- 
sons, as well as for the deterrent effect that a sanction would have on 
other parties before the ITC, the ALJ dismissed the complaint with 
prejudice pursuant to CIR 210.36(b). 

All of the parties requested review of the initial decision by the Com- 
mission, but on January 17, 1995, the Commission denied review of the 
portion of the initial decision pertaining to the sanction. The Commis- 
sion took no position with respect to the remainder of the initial deci- 
sion.° 


DISCUSSION 
I 

We review the final determination of the Commission in accordance 
with Chapter 7 of the Administrative Procedure Act (APA), 5 U.S.C. 
§§ 701-06 (1994). 19 U.S.C. § 1837(c) (1994); Fischer & Porter Co. v. 
United States Int’l Trade Comm’n, 831 F.2d 1574, 1576, 4 USPQ2d 
1700, 1701, 6 Fed. Cir. (T) 22, 23 (Fed. Cir. 1987). We review a sanction 
imposed by the Commission under its rules for an abuse of discretion. 
See Gerritsen v. Shirai, 979 F.2d 1524, 1528, 24 USPQ2d 1912, 1915 
(Fed. Cir. 1992) (reviewing a sanction imposed by the PTO for abuse of 
discretion); Refac Int'l, Ltd. v. Hitachi, Ltd., 921 F.2d 1247, 1254, 16 
USPQ2d 1347, 1352 (Fed. Cir. 1990) (reviewing a sanction imposed by 
the district court for abuse of discretion). An abuse of discretion occurs if 
the Commission’s sanction decision (1) is clearly unreasonable, arbi- 
trary, or fanciful; (2) is based on an erroneous conclusion of law; (3) rests 
on clearly erroneous fact findings; or (4) follows from a record that con- 
tains no evidence on which the decision-making body could rationally 
base its decision. Abrutyn v. Giovanniello, 15 F.3d 1048, 1050-51, 29 
USPQ2d 1615, 1617 (Fed. Cir. 1994); Heat and Control, Inc. v. Hester In- 
dus., Inc., 785 F.2d 1017, 1022, 228 USPQ 926, 930 (Fed. Cir. 1986). 

On appeal Genentech contends that the sanction of dismissal was an 
abuse of discretion based upon errors of law. First, Genentech argues 
that the ALJ erred in finding that the GLP documents were discoverable 
as aresult of the waiver of privilege in the district court proceeding. If so, 
Genentech had no obligation to produce the documents. Second, Genen- 
tech argues that it was legal error and an abuse of discretion to dismiss 
the action without first granting a hearing on the materiality of the GLP 


s denial of review is that that portion of the initial decision as to which the Commis 
1ation of the Commission. 19 C.FR. § 210.42 (1996 
) ) position, does not become part of the final determinati 


1 1421,1422 (Fed. Cir. 1984 


ider of the ini- 
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documents, without finding that a specific order was violated, and with- 
out considering a lesser sanction. 

The government, as well as BTG and Novo, counter that the ALJ 
acted within his discretion in dismissing Genentech’s complaint be- 
cause Genentech was grossly negligent in failing to observe the ALJ’s 
Ground Rules. They further argue that due to Genentech’s actions 
there was insufficient time to determine the precise impact of the GLP 
documents and that the ALJ reasonably concluded that BTG and Novo 
could only be adequately compensated through dismissal. On the ques- 
tion of waiver of privilege, they contend that Genentech cannot now 
collaterally challenge the district court’s finding that the privilege had 
been waived because it failed to make that challenge in the proceeding 
before the ALJ. In any event, they argue that the ALJ correctly deter- 
mined that the waiver was not limited to the district court litigation. 


II 


We first consider the question of privilege. The attorney-client privi- 
lege protects the confidentiality of communications between attorney 
and client made for the purpose of obtaining legal advice. See American 
Standard Ince. v. Pfizer Inc., 828 F.2d 734, 745, 3 USPQ2d 1817, 1824 
(Fed. Cir. 1987); see also Paul R. Rice, Attorney-Client Privilege in the 
United States § 2:1, at 245 (1993) (hereinafter “Rice, Attorney-Client 
Privilege”). “The work product privilege protects the attorney’s 
thought processes and legal recommendations.” Zenith Radio Corp. v. 
United States, 764 F.2d 1577, 1580, 3 Fed. Cir. (T) 169, 172 (Fed. Cir. 
1985). 

Generally disclosure of confidential communications or attorney 
work product to a third party, such as an adversary in litigation, consti- 
tutes a waiver of privilege as to those items. See Carter v. Gibbs, 909 F.2d 
1450, 1451 (Fed. Cir. 1990) (in banc); EdnaS. Epstein & Michael M. Mar- 
tin, The Attorney-Client Privilege and the Work-Product Doctrine, 63 
(2d ed. 1988) (hereinafter “Epstein & Martin, Attorney-Client Privi- 
lege); Rice, Attorney-Client Privilege § 9:21, at 943 to -44. Some courts, 
however, find an exception to the waiver of privilege when the disclosure 
is “inadvertent.” See e.g., Alldread v. City of Grenada, 988 F.2d 1425, 
1434 (5th Cir. 1993); KL Group v. Case, Kay & Lynch, 829 F.2d 909, 919 
(9th Cir. 1987); see also In re Sealed Case, 877 F.2d 976, 980 (D.C. Cir. 
1989); Rice, Attorney-Client Privilege § 9:69 at 9-229 to -232. For 
instance, if a party has used reasonable effort to protect a confidence, 
courts may find a subsequent disclosure “inadvertent” and, thus, not a 
waiver of privilege. Rice, Attorney-Client Privilege § 9:69, at 9-229 to 
—231. 

In this instance, the district court found that Genentech’s allegedly 
inadvertent disclosure was a waiver of privilege because Genentech did 
not use adequate procedures to prevent disclosure. The ALJ gave full 
force to this ruling and held that the district court’s finding applied in 
the ITC proceeding. 
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Genentech argues that the district court’s ruling should not control 
the discovery proceedings before the ITC. Genentech first contends that 
the ALJ erred in giving preclusive effect to an unappealable interlocuto- 
ry discovery ruling in another case without making independent find- 
ings as to whether privilege had been waived. Genentech relies in part 
on 19 U.S.C. § 1337(c) which provides that the ALJ must find facts and 
make conclusions of law based upon a proper evidentiary record.® Ge- 
nentech next contends that the interlocutory district court ruling only 
held that Genentech had waived the privilege as to the GLP documents 
in that forum and that a waiver of privilege in one forum does not auto- 
matically waive privilege in others. Genentech also argues that the pro- 
tective order entered into in the district court preserved the 
confidentiality of the documents as to other forums. 

Genentech is correct that an interlocutory ruling that has not been 
subject to appeal normally cannot be given preclusive effect. See Hartley 
uv. Mentor Corp., 869 F.2d 1469, 1472 (Fed. Cir. 1989) (“[i]Jssues which 
could not be appealed are never precluded.”); Luben Indus., Inc. v. 
United States, 707 F.2d 1037, 1040 (Fed. Cir. 1983) (“No issue preclusion 
attaches to the lost issue which could not by itself be appealed.”); Yachts 
Am., Inc. v. United States, 673 F.2d 356, 362 (Ct. Cl. 1982) (“Interlocuto- 
ry conclusions, of course, do not constitute final dispositions and neither 
res judicata or collateral estoppel arise from them.”). In this case, how- 
ever, the record does not show that in the ITC proceeding Genentech ac- 
tually challenged the factual basis of the ruling by the district court or 
its legal conclusion of waiver of privilege. Genentech did not contend 
that any of the facts found by the district court were incorrect or allege 
any additional facts which might require the ALJ to rule differently on 
the waiver issue. Instead, the record shows that Genentech contended 
only that the waiver of privilege found by the district court should be 
limited to that forum. This point is illustrated in Genentech’s reply brief 
where it counters the argument that it failed to raise with the ALJ the 
correctness of the district court’s order with the statement that it specif- 
ically informed the ALJ that the “order only affected that proceeding,” 
and that “[ilt doesn’t go beyond the [district court] litigation.” This is 
not achallenge to the correctness of the district court’s finding of waiver, 
but rather is a challenge to the application of that waiver in the ITC pro- 
ceeding. 

In his initial decision, the ALJ carefully considered the language of 
the district court’s ruling to determine whether it should be treated as a 
general waiver of the privilege or should be limited to the district court 
proceeding. The ALJ’s opinion shows that he read the court’s rulingasa 
general waiver of privilege and decided that consistent with the weight 
of authority it should apply in other proceedings, including the ITC pro- 
ceeding. While the district court’s decision on waiver was interlocutory 


©19 USC. § 1337(c) provides 


The Commission shall determine, with respect to each investigation conducted by it under this section, whether or 
not there is a violation of this section * * * Each determination * shall be made on the record after notice and 
opportunity for a hearing in conformity with the provisions of subchapter II of chapter 5 of Title 5 
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and the ALJ was required to make an independent analysis and decision 
on this issue, Genentech presented no evidence or argument that its dis- 
closure of the GLP documents did not constitute a waiver of privilege or 
that the district’s ruling was incorrect. Genentech has therefore failed 
to show that the ALJ’s decision adopting the district court’s ruling on 
waiver was erroneous. 

We now turn to Genentech’s contention that the waiver of privilege 
should be limited to the district court proceeding. Once the attorney-cli- 
ent privilege has been waived, the privilege is generally lost for'all pur- 
poses and in all forums. Professor Rice explains the scope of a waiver of 
the attorney-client privilege as follows: 

When the attorney-client privilege has been waived, whatever 
the subject matter of the waiver, the privilege is gone. The client, 
therefore, may no longer use the privilege to prevent access to the 
communications in question by either the party who successfully 
challenged the privilege claim or by anyone else in the present or 
future litigation. Having had the opportunity to assert and address 
the privilege claim in a judicial proceeding, the privilege holder is 
thereafter barred, under the doctrine of res judicata and collateral 
estoppel, from relitigating the resolved claim. 

Rice, Attorney-Client Privilege § 9:85, at 9-295 (footnotes omitted); see 8 
John H. Wigmore, Evidence in Trials at Common Law § 2328(1), at 639 
(1961) (“[W]aiver at a first trial should suffice as a waiver for a later trial 
since there is no longer any reason for preserving secrecy.”); see also 
Epstein & Martin, Attorney-Client Privilege at 76 (“Once an express or 
implicit waiver has occurred, the privilege is generally treated as relin- 
quished for all purposes and in all circumstances thereafter.”). 

A small number of courts have recognized, in circumstances not pres- 
ent here, a limited waiver that enables the attorney-client privilege to 
survive certain breaches of confidentiality. See. e.g., Diversified Indus., 
Inc. v. Meredith, 572 F.2d 596, 611 (8th Cir. 1977) (finding that the sur- 
render of privileged material to the SEC in an investigation pursuant to 
a subpoena was only a limited waiver of privilege); Transamerica Com- 
puter Co. v. International Bus. Machs. Corp., 573 F.2d 646, 650-51 (9th 
Cir. 1978) (finding an inadvertent production of a limited number of 
privileged documents was not a waiver of privilege because the produc- 
tion was “compelled” as a result of the extraordinary circumstances of 
the accelerated discovery proceedings); see generally Rice, Attorney-Cli- 
ent Privilege § 9:85, at 9-295. But see Permian Corp. v. United States, 
665 F.2d 1214, 1220-21 (D.C. Cir. 1981) (rejecting the limited waiver 
theory of Diversified Industries and holding privilege waived as to docu- 
ments turned over to the SEC); In re Weiss, 596 F.2d 1185, 1186 (4th Cir. 
1979) (declining to extend limited waiver theory of Diversified Indus- 
tries to grand jury proceedings following an SEC investigation). This 
court, however, has never recognized such a limited waiver. Moreover, 
Genentech has presented no compelling arguments as to why we should 
apply such a limited waiver theory in this case. Genentech’s disclosure 
of the GLP documents in the district court litigation was not compelled 
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but rather, as the district court found, was the result of inadequate 
screening procedures. This finding of the district court has not been dis- 
puted by Genentech. 

Genentech alternatively argues that the waiver should be restricted 
to the district court litigation because the parties to that action were 
subject to protective orders. The pertinent phanetie order contained 
the following provision: 


It is agreed that inadvertent production of documents or infor- 
mation subject to the attorney-client privilege or work product im- 
munity (despite the parties’ best efforts to screen such documents 
and information prior to its production) does not waive the attor- 
ney-client privilege or work product immunity if a nis gi for re- 
turn of such documents or information is made promptly after the 
Producing Party learns of its inadvertent production.[‘] 


As discussed above, Genentech does not seek a finding that no waiver 
occurred. Instead, Genentech argues that the protective order necessar- 
ily limits the scope of any waiver of privilege and that by its nature the 
protective order requires that the waiver be limited to the forum. Ge- 
nentech therefore contends that its inadvertent disclosure in the dis- 
trict court litigation waived privilege only for purposes of that forum. 

By its terms, the district court’s protective order does not impose any 
limitation on the scope of waiver. The provision in the protective order 
relied on by Genentech only deals with the question of whether an inad- 
vertent disclosure will be ruled to be a waiver at all. The district court 
found that Genentech had inadequate screening procedures and had 
not used “best efforts” to maintain the confidentiality of the documents. 
Asa result, the court held that Genentech’s disclosure was not covered 
by the cited provision in the protective order. 

Because the provision of the protective order relied on by Genentech 
did not limit in any way the effect of a waiver of privilege, but only dealt 
with whether an inadvertent disclosure would cause a waiver of privi- 
lege, we conclude that the ALJ did not err in finding Genentech’s waiver 
of privilege in the district court was a general waiver that could be as- 
serted in the ITC proceeding. 


II] 
We next consider the basis for the ALJ’s and the Commission’s sanc- 
tion of dismissal. The Commission has authority to impose sanctions for 


orders in the district court litigation were not a part of the ITC record. On appeal, Genentech has 
ibove arguments. However, Novo has moved ourt to strike these orders from the appel- 
1atively requests that, if the orders are allowed to be filed, we compel Genentech to produce 
ted to the issue of privilege and waiver. As a matter of the district 
s and deny the motion to strike. See mial Pr 1239 (4th Cir. 
most frequent use of judicial notice of asce ac ticing the content of court records.” 
quoting 21 Charles A. Wright & Kenneth W. Graham Jr. F Practice & F $5106, at 5 77 
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abuse of discovery under the Tariff Act of 1930, as amended in 1988, as 
follows: 
The Commission may by rule prescribe sanctions for abuse of dis- 
covery and abuse of process to the extent authorized by Rule 11 and 
Rule 37 of the Federal Rules of Civil Procedure. 


19 U.S.C. § 1337(h) (1994). Pursuant to this statutory authority, the 
Commission promulgated CIR 210.36, which provides: 


(b) Failure to comply with order compelling discovery. If a party 
or an officer of a party fails to comply with an order including, but 
not limited to, an order for the taking of a deposition or the produc- 
tion of documents, an order to answer interrogatories, an order is- 
sued pursuant to a request for admissions, or an order to comply 
with a subpoena, the administrative law judge, for the purpose of 
permitting resolution of relevant issues and disposition of the in- 
vestigation without unnecessary delay despite the failure to com- 
ply, may take such action in regard thereto as is just. 

19 C.FR. § 210.36(b) (1994). CIR 210.36(b) then specifies non-exclusive 
action that the ALJ may take as a sanction, such as construing the evi- 
dence adversely to the offending party, taking certain matters as estab- 
lished, limiting the evidence the offending party may present, or 
rendering an initial decision against the offending party.> CIR 
210.36(b)(1)-(5). The rule specifies, however, that the sanction should 
be such “as may be sufficient to compensate for the lack of withheld tes- 
timony, documents, or other evidence.” CIR 210.36(b)(5). 

CIR 210.36(b) is coextensive with Rule 37 of the Federal Rules of Civil 
Procedure which provides that “[i]fa party * * * fails to obey an order to 
provide or permit discovery, including an order made under subdivision 
(a) of this rule [motion to compel] or rule 35 [physical or mental ex- 
amination], * * * the court in which the action is pending may make 
such orders in regard to the failure as are just.” Fed. R. Civ. P. 37(b)(2). 
The ALJ acknowledged that the Commission intended CIR 210.36(b) to 
track Rule 37.9 Authorities and principles for imposing sanctions under 
Rule 37 are therefore appropriately applied to this case. 

The ALJ held that Genentech’s gross negligence warranted the im- 
position of the most severe sanction available. According to the ALJ, the 
sanctionable conduct consisted of (1) violations of Ground Rule 4(ix) 
and CIR 210.30(d)(2) for failing to produce the GLP documents until or- 
dered to do so and for failing to notify BTG and Novo about the issuance 
of the court’s ruling in the district court litigation; and (2) a violation of 
Gound Rule 5(i) for failing to list certain GLP documents withheld from 
production on the basis of privilege on the Duplan sheets. Based on his 
characterization of these actions as a “[flailure to comply with order|[s] 
compelling discovery” within the meaning of CIR 210.36(b), the ALJ, 


8 While not expressly provided for, the ALJ considered this rule to allow him to dismiss the complaint 

9 The only difference between CIR 210.36 and Rule 37, as construed by the Commission, is that CIR 210.36 does not 
provide authority to award reasonable expenses and attorney fees as a sanction for cases instituted before August 31, 
1994. This authority may be found in the Commission’s Final Rule 210.33(c), which applies to § 337 investigations 
instituted after August 31, 1994 
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without hearing or other warning, sanctioned Genentech by dismissing 
the complaint and entering a finding of no violation of § 337. The Com- 
mission sustained the ALJ’s action without comment. 

We conclude that the ALJ abused his discretion by imposing this sanc- 
tion because the ALJ’s decision does not demonstrate that any discovery 
order was clearly violated, including Ground Rules 4(ix) and 5(i) and 
CIR 210.30(d). Moreover, the ALJ has not established that the specified 
rules are “orders compelling discovery” within the meaning of CIR 
210.36(b) that would warrant the sanction here imposed. 


A 


Ground Rule 4(ix) and CIR 210.30(d)(2) require the parties to supple- 
ment discovery responses. CIR 210.30(d)(2) imposes a “duty to season- 
ably amend a pri ior response if [a party] obtains infor mation upon the 
basis of which * * * [the party] knows that the response * * * isno longer 
true, and the circumstances are such that a failure to amend the re- 
sponse is in substance a knowing concealment.” (Emphasis added). 
Ground Rule 4(ix) likewise imposes a “duty to timely supplement all dis- 
covery responses upon obtaining information rendering a response sub- 
stantially incomplete or incorrect.” (Emphasis added). As a first ground 
for sanction, the ALJ stated that based on these rules Genentech had a 
duty to produce the GLP documents immediately upon receipt of the 
district court’s ruling on the waiver question and to disclose immediate- 
ly the fact that such a ruling had been issued. According to the ALJ, Ge- 
nentech’s failure to produce the documents until ordered to do so and 
Genentech’s failure to inform the parties about the ruling amounted to 
gross negligence. 

The findings and reasoning of the ALJ are insufficient to establish 
that the cited rules were violated or to sustain a finding of gross negli- 
gence. Genentech’s duties under these rules only arise once it obtains 
information such that it knows a discovery response is substantially in- 
complete or incorrect or is no longer true. Indeed, CIR 210.30(d)(2) speci- 
fies that the circumstances must demonstrate a knowing concealment. 
The evidence relied on by the ALJ does not show that Genentech’s re- 
sponses were incomplete or incorrect or that Genentech knew they were 
incomplete, let alone that Genentech knowingly concealed information 
rendering a response incomplete or incorrect. 

The ALJ cited Genentech’s failure to produce the GLP documents un- 
til ordered to do so. Of the 21,000 pages of GLP documents, Genentech 
apparently had already produced the 9,000 pages for which no privilege 
was claimed.!° As to the 12,000 pages of documents for which Genentech 
tried to claim privilege, Genentech’s discovery responses could not be 
considered incomplete or incorrect under the terms of Ground Rule 
4(ix) or CIR 210.30(d) if the documents were privileged or if Genentech 
was claiming in good faith that they were privileged. Thus, Genentech 


10 While there is a question as to whether 60 of these 9,000 pages ha ae previously been produced, Genentech stated 
that it believed they had. In any event, Genentech pr edlacialte 60 pages, and the parties and the ALJ do not rely on the 
possible omission of the 60 pages as a basis for the sanction 
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could not be in violation of these discovery orders until it knew that doc- 
uments responsive to a discovery request were not privileged and had 
not been produced. Genentech did not know whether the privilege as to 
these documents had been waived for purposes of the ITC proceeding 
until the ALJ ruled against it. 

In deciding that the ALJ did not err in finding that Genentech had 
waived privilege as to the GLP documents, see Section II supra, we did 
not decide that its arguments were frivolous and not pursued in good 
faith. Genentech contended before the ALJ and in its briefs on appeal 
that its waiver was limited to the district court litigation by the interloc- 
utory nature of the district court’s order and by the protective order en- 
tered into in that litigation. The ALJ summarily dismissed Genentech’s 
arguments as “frivolous.” We are not persuaded, however, that Genen- 
tech’s unsuccessful arguments were frivolous. 

In the first place, there is a minority view, albeit not followed in this 
court, that in certain circumstances the attorney-client privilege will 
survive a limited breach of confidentiality. See Diversified Indus., 572 
F.2d at 611; Transamerica Computer, 573 F.2d at 650-51; see generally 
Rice, Attorney-Client Privilege § 9:85, at 9-295. In the second place, the 
interlocutory nature of the district court’s order raised a nonfrivolous 
question of whether it should be given collateral estoppel effect in the 
ITC proceeding. We concluded that it could in this case because Genen- 
tech had not challenged adequately before the ALJ the factual or legal 
basis of the district court’s waiver ruling. Thus, possible error on the 
part of the district court in its interlocutory finding of waiver was not 
presented to the ALJ for decision. We are also convinced that other non- 
frivolous arguments were raised, such as the effect of the protective or- 
der in the district court litigation. The ALJ made no findings that 
Genentech pursued these arguments in bad faith. Moreover, BTG and 
Novo have not so contended. 

There is also an absence of findings or evidence that Genentech had 
knowledge of the need to supplement discovery in the ITC proceeding 
because of the waiver ruling in the district court proceeding. We are un- 
able, therefore, to discern the ALJ’s basis for concluding that Genentech 
had a duty to produce the GLP documents prior to the time that he ruled 
against Genentech on the question of privilege. When this occurred, Ge- 
nentech promptly complied with the ALJ’s order. 

The ALJ also cited Genentech’s failure to disclose immediately the 
district court’s ruling. However, disclosure of this ruling, vel non was 
not the subject of any discovery request. The ALJ has not explained how 
this failure rendered any discovery response substantially incomplete 
or incorrect.!! 


conclusory state 


re not produced by 


identify any specific discovery request with which Genentech failed to comply. Inste 
ment that “[i]t is known that GLP documents responsive to respondents’ discovery requ 
Genentech during the discovery period” without pointing to any evidence to support this finding 
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Even assuming Genentech should have disclosed the district court’s 
ruling to the parties in the ITC proceeding the record does not adequate- 
ly establish that Genentech knew or should have known of its duty to do 
so, nor does it indicate that Genentech knowingly concealed the ruling. 
In concluding that Genentech had a duty to advise the parties in the ITC 
proceeding of the district court’s ruling, the ALJ relied on the Seventh 
Circuit’s statement regarding knowing concealment: 


The strong term “knowing concealment” is designed, in recogni- 
tion of the burden that a general duty of supplementation would im- 
pose in complex litigation, to protect a party who is reasonable in 
believing either that the change that has made his answer no longer 
accurate is known to his opponent or that it is a matter of no impor- 
tance. 


Fortino v. Quasar Co., 950 F.2d 389, 396 (7th Cir. 1991). In relying on this 
statement, however, the ALJ presupposed that Genentech knew that an 
answer was no longer accurate. Because the ALJ has not shown this to 
be the case, this statement is actually supportive of Genentech’s posi- 
tion. 

Relying on the above definition, the ALJ inferred that Genentech 
knowingly concealed the district ruling based on two findings. The ALJ 
found that Genentech could not have reasonably believed that BTG and 
Novo would learn of the district court’s ruling at the time of its issuance 
and that BTG and Novo did not in fact learn of the ruling until its publi- 
cation nearly three months later. These findings, however, are not suffi- 
cient to support an inference of knowing concealment. They do not show 
that Genentech knew that its discovery responses might no longer be ac- 
curate. The ALJ’s inference of concealment is also inconsistent with Ge- 
nentech’s belief, presumably held in good faith, that the ruling was 
limited to the district court litigation and was, therefore, not relevant to 
the ITC proceeding. Thus, we cannot say, based on this record, that Ge- 
nentech knowingly failed to disclose the district court’s ruling. 

Furthermore, again assuming that Genentech had a duty to disclose 
the district court’s ruling to the ITC, the ALJ has not made any findings 
as to when Genentech should have made the disclosure or when it 
should have known that it had a duty to disclose the district court’s ru- 
ling. The ALJ apparently assumed that immediate disclosure was re- 
quired. Any such disclosure obligation by Genentech, however, could 
not have arisen immediately. The discovery rules only require “timely” 
and “seasonably” updated responses. Considering the circumstances of 
this case, including the number of documents involved and the separate- 
ness of the two proceedings, Genentech necessarily would be entitled to 
some reasonable amount of time to consider how to proceed upon re- 
ceipt of the interlocutory district court ruling. 

Accordingly, we are convinced that Genentech’s failure to produce the 
GLP documents until ordered to do so and Genentech’s failure to dis- 
close the district court’s waiver ruling did not amount to a violation of 
Ground Rule 4(ix) or CIR 210.30(d). Moreover, based on the ALJ’s find- 
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ings and the record as a whole, we are unable te conclude that Genen- 
tech was grossly negligent in delaying production of the GLP documents 
pending the ALJ’s ruling on waiver or in not immediately notifying the 
parties of the district court’s ruling on waiver of privilege. 


B 


Ground Rule 5(i) requires that all documents claimed to be privileged 
be listed on the Duplan sheets. As a second basis for sanctions, the ALJ 
cited Genentech’s failure to identify certain documents on the Duplan 
sheets. The findings and reasoning of the ALJ, however, are again insuf- 
ficient to establish that Genentech’s failure to confirm the Duplan list- 
ing of 38 of the GLP documents amounts to gross negligence or a 
violation of Ground Rule 5(i). 

The ALJ did not find, nor do we discern from the record, that any of 
the GLP documents were shown to be missing from the Duplan sheets. 
We only know that Genentech did not have sufficient time to ascertain 
whether or not a small number (38) of the GLP documents were listed. 
Genentech asserts without contradiction that during the course of the 
ITC proceeding it answered over 600 discovery requests, produced 
twenty-four witnesses for deposition, reviewed over three million pages 
of documents, identified and produced over 800,000 documents, and de- 
fended nine summary judgment motions. In addition, Genentech cata- 
loged over 5,900 documents for the Duplan sheets. Despite this volume 
of discovery the ALJ refused, some three months before the statutory 
deadline for the initial decision, to grant Genentech any additional time 
to make the confirmations. He then found that Genentech’s failure to 
confirm that the 38 documents at issue were among the 5,900 listed in 
the Duplan sheets, in and of itself, justified a finding that Genentech 
was grossly negligent and that Ground Rule 5(i) was violated. This 
amounts to an abuse of discretion. 

Even accepting that 38 documents were absent from the Duplan 
sheets, the ALJ’s finding of gross negligence is not supported. The ALJ 
did not inquire into Genentech’s efforts and procedures for identifying 
and listing privileged documents. Further, the ALJ never considered the 
materiality of the documents.!* Without such findings, it is not possible 
to ascertain whether an omission of a small number of documents from 
the Duplan sheets (if there was in fact such an omission) would cause 
Genentech to be in noncompliance with Ground Rule 5(i). 

Thus, given the volume of discovery, the small number of documents 
involved, and the lack of any finding that the GLP documents were ma- 
terial, the ALJ’s conclusion that Genentech’s failure to confirm or make 


12 The ALJ only generally recognized that the GLP documents “might be very material to issues in the investiga- 
tion.” (Emphasis added.) Indeed, the most definite statement on materiality in the initial decision is that the “GLP 
documents may have led respondents to the discovery of additional evidence supportive of their claims.” (Emphasis 
added.) It is interesting to note that the GLP documents apparently had no effect upon the ALJ's ability to issue an 
alternative ruling that Genentech’s patents were not invalid and were infringed. Although these questions are not be- 
fore us, as they were not adopted by the Commission, we have not been advised by the initial decision or the parties’ 
briefs that any specific GLP documents could have assisted BTG or Novo in defending the § 337 action, which is at least 
indicative that any discovery abuse was harmless 
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the Duplan listing for 38 document amounted to gross negligence and 
substantial non-compliance with a discovery order cannot be sustained. 
C 

Before sanctions may be imposed, CIR 210.36(b) and Fed. R. Civ. P. 37 
require a party to fail to comply with an “order” concerning discovery. 
The parties dispute whether this predicate “order” must be an “order to 
compel” or whether the outstanding discovery orders are sufficient.!% 

While we are hesitant to constrain the ITC to imposing sanctions only 
when an “order to compel” has been violated, our precedent is clear that 
before the sanction of dismissal may be imposed the offending party 
must have notice of the alleged discovery misconduct and be given an 
opportunity to comply. Ingalls Shipbuilding, Inc. v. United States, 857 
F.2d 1448, 1455 (Fed. Cir. 1988) (requiring a predicate “warning” order 
setting out the parties deficiencies before sanctions could be imposed). 
Indeed, we have stated that the sanction of dismissal is ordinarily only 
“applied in those cases where a party is explicitly ordered by the court to 
provide discovery but the party fails to respond in a proper or timely 
manner.” Adkins v. United States, 816 F.2d 1580, 1582 (Fed. Cir. 1987). 
“The litigants would then be on notice by court order of what was ex- 
pected, and failure to comply would be sufficient basis for imposition ofa 
sanction under [Rule] 37.” Ingalls Shipbuilding, 857 F.2d at 1455; see 
also R.W. Int’l Corp. v. Welch Foods, Inc., 937 F.2d 11, 15 (1st Cir. 1991) 
(“(W]hen a court issues a broad-form discovery order, and the party to 
whom it is addressed complies with it somewhat less than fully, with- 
holding documents arguably outside the order’s scope, the district court 
cannot dismiss without first entering an order commanding production 
of the specific materials.” ); Avionic Co. v. General Dynamics Corp., 957 
F.2d 555, 558 (8th Cir. 1992) (requiring a prior order so as to “give the 
party failing to comply with discovery adequate notice of what is re- 
quired and ‘an opportunity to contest the discovery sought prior to the 
imposition of sanctions.” (quoting Dependahl v. Falstaff Brewing 
Corp., 653 F.2d 1208, 1213 (8th Cir. 1981))); Daval Steel Prods. v. M/V 
Fakredine, 951 F.2d 1357, 1363 (2d Cir. 1991) (stating that Rule 37 re- 
quires as a predicate for sanctions “a clearly articulated order of the 
court requiring specified discovery”); United States v. One 1987 BMW 
325, 985 F.2d 655, 660 (1st Cir. 1993) (requiring a violation of a motion to 
compel before sanctions may be imposed under Rule 37). 

In this case, the outstanding discovery rules did not put Genentech on 
specific notice that its conduct was deficient. When Genentech was or- 
dered to produce the GLP documents, it immediately did so. Because the 


19 Tn an earlier ruling on the parties’ motion for sanctions, the ALJ took the position that a violation of an order to 
compel was required. Specifically, he stated “Commission Interim Rule 210.36(b) 1 
responding party to comply with discovery be entered, and that the responding [p 
order, before sanctions are appropriate.” However, in the initial decision the ALJ 
ized this position as “without merit.” Genentech now asserts that the prior ruling wa 
The ALJ has the power to reconsider a prior decision in the same proceeding. See Exxor 
874, 877 (Fed. Cir. 1991 


ler compelling the 
comply wit 
reject 
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ALJ cites no other specific order with which Genentech did not comply, 
no basis exists for the dismissal of this action. 
CONCLUSION 

Based on the foregoing and our review of the record, we conclude that 
the ALJ and the Commission abused their discretion in imposing the 
sanction of dismissal in this case. Although the Commission, and in 
turn, an ALJ has authority under the rules to impose sanctions for dis- 
covery abuse, the discretion to impose the sanction of dismissal “is not 
unfettered.” Ingalls, 857 F.2d at 1451. Asanction of dismissal “isa harsh 
remedy, which should be reserved for only the most severe abuses of the 
discovery process.” Hendler v. United States, 952 F.2d 1364, 1382 (Fed. 
Cir. 1991); see also Dahl v. City of Huntington Beach, 84 F.3d 363, 366 
(9th Cir. 1996) (stating that dismissal “‘is so harsh a penalty it should be 
imposed as a sanction only in extreme circumstances” (quoting Thomp- 
son v. Housing Auth. of Los Angeles, 782 F.2d 829, 831(9th Cir. 1986))); 
Savola v. Webster, 644 F.2d 743, 74546 (8th Cir. 1981); Mutual Fed. Sav. 
and Loan Ass’n. v. Richards & Assocs., Inc., 872 F.2d 88, 92 (4th Cir. 
1989); Ehrenhaus v. Reynolds, 965 F.2d 916, 920-21 (10th Cir. 1992); 
Barnhill v. United States, 11 F.3d 1360, 1367 (7th Cir. 1993); Wouters v. 
Martin County Fla., 9 F.3d 924, 933 (11th Cir. 1993); One 1987 BMW 
325, 985 F.2d at 658; Federal Deposit Ins. Corp. v. Conner, 20 F.3d 1376, 
1380 (5th Cir. 1994); Marfiav. T-C. Ziraat Bankasi, 100 F.3d 248, 249 (2d 
Cir. 1996); Freeland v. Amigo, 103 F.3d 1271, 1277 (6th Cir. 1997). The 
ALJ has failed to make adequate findings or otherwise identify conduct 
so abusing the discovery process that the sanction of dismissal would be 
warranted. 

Because dismissal is universally recognized as a sanction of last re- 
sort, courts are required, before imposing that sanction, to consider ful- 
ly all the surrounding circumstances, such as the degree of culpability, 
the amount of prejudice, and the availability of less drastic sanctions. 
See, e.g., Freeland, 103 F3d at 1277; Dahl, 84 F.3d at 366; Estate of Spear 
v. Commissioner of Internal Revenue Serv., 41 F.3d 103, 109 (3d Cir. 
1994); Mutual Fed., 872 F.2d at 92; Conner, 20 F.3d at 1380-81; Ehren- 
haus, 965 F.2d at 264; Wouters, 9 F.3d at 934. Even if Genentech was 
guilty of discovery abuse, the Commission and the ALJ did not ade- 
quately consider all pertinent factors and make the specific findings 
necessary to justify the ultimate sanction of dismissal. As we have recog- 
nized, there is a the “strong policy favoring a trial on the merits and 
against depriving a party of his day in court.” /ngalls Shipbuilding, 857 
F.2d at 1452 (quoting Fox v. Studebaker Worthington, Inc., 510 F.2d 989, 
990 (8th Cir. 1975)). 


REVERSED AND REMANDED 
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Appealed from: United States Court of International Trade. 

Judge RESTANI 

Before ARCHER, Chief Judge, LOURIE and CLEVENGER, Circuit Judges. 
CLEVENGER, Circuit Judge. 

Bethlehem Steel Corporation, et al (Bethlehem), Thyssen Stahl AG, 
et al (Thyssen), and Hoogovens Groep BV (Hoogovens), respectively, ap- 
peal from two decisions of the Court of International Trade, United 
States Steel Group v. United States, 873 F. Supp. 673 (Ct. Int’] Trade 
1994); Kern-Liebers USA Inc. v. United States, 17 1.T.R.D. (BNA) 1082 
(Ct. Int’] Trade 1995), which affirmed the determinations of the Inter- 
national Trade Commission (Commission) that an industry in the 
United States (1) is not materially injured nor threatened with material 
injury by imports of hot- and cold-rolled steel from numerous countries; 
(2) is threatened with material injury by imports of cold-rolled steel 
from Germany; and (3) is threatened with material injury by imports of 
cold-rolled steel from the Netherlands. We affirm all aspects of the ap- 
pealed decisions. 
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I 


On June 30, 1992, a group of United States steel companies filed a 
petition with the International Trade Commission alleging that their 
industry had been harmed by subsidized and “Less Than Fair Value” 
(LTFV)! imports of certain flat-rolled carbon steel products from nu- 
merous countries,” and seeking the imposition of countervailing and an- 
tidumping duties against the subject imports. 57 Fed. Reg. 60,247 
(1992); 58 Fed. Reg. 8974 (1993). After affirmative preliminary findings 
by the Department of Commerce on December 7, 1992 and February 4, 
1993 that the imports in question were indeed subsidized or being sold 
at LTFV, the Commission commenced an investigation to determine 
whether the imports had caused, or threatened to cause, a material inju- 
ry to an industry in the United States. See id. In conducting its inves- 
tigation, the Commission divided the broad category of flat-rolled 
carbon steel products into four “like products:”° (1) hot-rolled prod- 
ucts;* (2) cold-rolled products; (3) corrosion-resistant products;° and 
(4) cut-to-length plate products. See 1 ITC Final Determination, supra, 
at 7, 163. The appeals in this case do not question the Commission’s 
categorization of products, but instead concern only the Commission’s 
determinations with respect to the hot-rolled and cold-rolled categories. 

The Commission conducted its investigation over a three-year period, 
1990-1992. During that period, the Commission collected large 
amounts of data concerning the subject imports including detailed in- 
formation regarding the imports’ value, prices, and volume of ship- 
ments. In addition, it collected extensive data on the production, 
capacity utilization, and inventory levels of foreign producers, and care- 
fully examined the patterns of domestic consumption of the subject im- 
ports. On the basis of this data, the Commission made its 
determinations, the majority of which are not contested on this appeal. 
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* For a description of the products included in each of these categories see 2 ITC Final Determination, supra, at I-17 
to I-37 
° In its final determination, the Commission divided this category into two like products: corrosion resistant prod- 


ucts other than clad plate, and corrosion resistant clad plate. 1 ITC Final Determination, supre, at 7 
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Of those that are, the Commission determined that most of the subject 
hot- and cold-rolled imports had not caused, and did not threaten to 
cause, material injury to a domestic industry. In addition, the Commis- 
sion determined that cold-rolled imports from Germany and Holland 
present a threat of material injury to the domestic cold-rolled industry. 
See 1 ITC Final Determination, supra, at 1-5. 

Bethlehem et al, a group of domestic steel producers, Thyssen et al, a 
group of German steel producers, and Hoogovens, a Dutch steel produc- 
er, each appealed to the Court of International Trade from those aspects 
of the Commission’s determinations adverse to them. Bethlehem chal- 
lenged the Commission’s many negative material injury determina- 
tions, while Thyssen and Hoogovens each challenged the affirmative 
threat findings against their home countries. In two decisions, the Court 
of International Trade affirmed all of the Commission’s determina- 
tions. Bethlehem, Thyssen, and Hoogovens now seek review of those de- 
cisions in this court. We have jurisdiction to review the Court of 
International Trade’s decisions under 28 U.S.C. § 1295(a)(5) (1994). 


II 

Like the Court of International Trade, we review the Commission’s 
findings of fact for substantial evidence and its conclusions of law de 
novo. Atlantic Sugar, Ltd. v United States, 744 F.2d 1556, 1559 n.10, 2 
Fed. Cir. (T) 1380, 183 n.10 (1984); 19 U.S.C. § 1516a(b)(1)(B) (1994) 
Substantial evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated Edison 
Co. v NLRB, 305 U.S. 197, 229 (1938)). Thus, the question in this case is 
not whether we agree with the Commission’s decision, nor whether we 
would have reached the same result as the Commission had the matter 
come before us for decision in the first instance. By statute, Congress 
has allocated to the Commission the task of making these complex de- 
terminations. Ours is only to review those decisions for reasonableness 


I] 

We begin with Bethlehem’s appeal which challenges the Commis- 
sion’s negative material injury determinations on three grounds. First, 
Bethlehem contends that conclusive evidence refutes two important 
subsidiary findings upon which the Commission’s determinations were, 
in large part, grounded. Second, it contends that the Commission 
improperly excluded the imports of several countries from its material 
injury analysis. Finally, Bethlehem contends that two of the commis- 
sioners applied an incorrect standard in determining whether the sub- 
ject imports had caused a material injury. We address each argument in 
turn. 


A 
In its first assertion of error, Bethlehem argues that the Commission’s 
determination is premised on two subsidiary findings which Bethlehem 
characterizes as demonstrably wrong. Specifically, Bethlehem contests 
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4 


the Commission’s findings that domestic steel products are not greatly 
ubstitutable with those produced overseas and that steel purchasers 
are not very price sensitive. Although Bethlehem concedes that the re- 
cord developed during the investigation period contains substantial evi- 
dence which supports these fi ndings, i it argues that one piece of evidence 
from after the close of the investigation period incontrovertibly refutes 
them.° 

On December 7, 1992 and February 4, 1993, after determining that 
the a imports were being subsidized or sold at LTFV, the Depart- 
ment of Commerce imposed preliminary tariffs pending conclusion of 
the Commission’s investigation and the renderi ing of its final material 
injury determination.‘ After imposition of those tariffs (which effective- 
ly raised the price of imported steel), open market “spot” sales of im- 
ported cold-rolled steel declined dramatically even thinaii demand for 
cold-rolled steel was rising. In addition, domestic producers were able, 
for the first time in several years, to increase their prices. According to 
Bethlehem, this proves absolutely that sales of steel products are price 
sensitive and that domestic purchasers will substitute domestic steel for 
foreign steel as the price of foreign steel rises. Bethlehem made the same 
argument before the Commission. The Commission, eatin declined 
to rely heavily on that evidence primarily because it came from outside 
of the investigation per ‘iod, and there eae uld not isuaaiennlloaetin a 
comprehensive economic context. See 1 ITC Final Determination, su- 
pra, at 129 & n. 343 

It is the Commission’s task to evaluate the evidence it collects during 
its investigation. Certain decisions, such as the weight to be assigned a 
particular piece of evidence, lie at the core of that evaluative process. In 
this case, the Commission was well within its discretion when it dis- 
counted the probative value of Bethlehem’s evidence. During an inves- 
tigation period, the Commission collects extensive economic data from 
which it develops a thorough understanding of extremely intricate eco- 
nomic interactions. This thorough understanding permits the Commis- 
sion to evaluate each piece of evidence in context and to reach 
W ell-sup ported dete rmina itions which take account of as many aspects 
of a complicated economic reality as possible. 

In contrast, fi 


ragmentary evidence from outside the investigation pe- 
ow may be difficult to interpret and is susce _. yle of myriad explana- 
tions. This case is no exception. Admittedly, it is possible that the rise in 


domestic prices and concurrent decline in imports were caused by high- 
"import prices resulting from the preliminary tariffs. But to claim that 
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the temporal link between these events proves that they are causally re- 
lated is simply to repeat the ancient fallacy: post hoc ergo propter hoc. 

Nor is there a shortage of alternative explanations for the events to 
which Bethlehem points. As the Commission itself noted, it is likely that 
the rise in prices was caused, at least to some extent, by increasing de- 
mand in a recovering steel market. Similarly, it is possible that foreign 
imports coincidentally declined during this period because of shifts in 
demand from the specialty cold-rolled products produced by foreign pro- 
ducers to the more commodity-like cold-rolled products dominated by 
domestic producers. In the absence of complete economic data for this 
period, especially regarding the patterns of domestic consumption, 
there is simply no way to know the extent to which the market effects 
noted by Bethlehem were caused by the imposition of preliminary tar- 
iffs. Consequently, the Commission was justified in refusing to abandon 
its well-supported determination on the basis of the evidence advanced 
by Bethlehem. We therefore decline to reverse the Commission’s deter- 
mination on this ground. 


B 


Before turning to Bethlehem’s second assertion of error, we pause to 
review the concepts of cumulation and negligibility as in effect at the 
time of the Commission’s determination. 19 U.S.C. § 1677(7)(C)(iv) (1) 
(Supp. V 1993) provides: 


For purposes of [determining whether the subject imports have 
caused a material injury] the Commission shall cumulatively assess 
the volume and effect of imports from two or more countries of like 
products subject to investigation if such imports compete with each 
other and with like products of the domestic industry in the United 
States market. 


Asa general rule, then, in evaluating the effect of the subject imports on 
the domestic industry, the Commission must cumulate the subject im- 
ports from all countries, rather than separately assess the effect of each 
country’s imports. 19 U.S.C. § 1677(7)(C)(v) (1988), however, affords an 
exception to that rule. Under that section, cumulation is not required if 
the Commission determines that: 


[I]mports of the merchandise subject to investigation are negligible 
and have no discernable adverse impact on the domestic industry. 
For purposes of making such determination, the Commission shall 
evaluate all relevant economic factors regarding the imports, in- 
cluding, but not limited to, whether— 
* (I) the volume and market share of the imports are negligi- 
e, 
(II) sales transactions involving the imports are isolated and 
sporadic, and 
(III) the domestic market for the like product is price sensi- 
tive by reason of the nature of the product, so that a small 
quantity of imports can result in price suppression or depres- 
sion. 
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Thus, section 1677(7)(C)(v) provides a negligibility exception to the cu- 
mulation rule of section 1677(7)(C)(iv). 

In its second assertion of error, Bethlehem asserts that the Commis- 
sion misapplied the negligibility exception and consequently improper- 
ly failed to cumulate the imports of certain countries.® Focussing on only 
one portion of the statute, Bethlehem argues that the Commission may 
only exclude a country from cumulation if its imports have no “discern- 
able adverse impact.” Here, Bethlehem contends, imports from several 
excluded countries did have a discernable adverse impact since the Com- 
mission was able to confirm, in several specific instances, that as a result 
of these imports various domestic steel producers suffered confirmed 
lost sales. Furthermore, Bethlehem adds, the Commission’s own data 
indicates that the imports from each of these countries resulted in de- 
creased revenues for domestic producers of as much as $25 million. 

Bethlehem, however, misinterprets the statute. The statute requires 
the cumulation of imports which have a “discernable adverse impact on 
the domestic industry,” 19 U.S.C. § 1677(7)(C)(v) (1988) (emphasis add- 
ed), not of imports which may adversely affect individual domestic pro- 
ducers. Thus, evidence of specific lost sales or declines in revenue, 
although important considerations to be taken into account by the Com- 
mission in making its negligibility determinations, do not dispositively 
trigger the cumulation requirement. 

Other aspects of the statute resist Bethlehem’s reading. For example, 
in making a negligibility finding, the Commission is instructed to con- 
sider, among other things, whether the volume and market share of the 
imports are negligible and whether sales transactions involving the im- 
ports are isolated and sporadic. 19 U.S.C. § 1677(7)(C)(v)(1,ID) (1988). 
Thus, the statute contemplates that a country may import small 
amounts of a product to the United States and still be deemed negligible, 
although those imports will presumably have some adverse impact on 
the particular domestic producers who would otherwise supply the de- 
mand they fill. Therefore, we disagree with Bethlehem that the Com- 
mission improperly excluded several countries from its cumulation and 
decline to reverse the Commission on this ground.? 


© Bethlehem contests the exclusion of imports of cold-rolled steel from Argentina, Belgium, France, Italy, and Spain 
from the Commission's cold-rolled cumulation, and the exclusion of hot d steel from Brazil, Germany, and Japan 


from the Commission’s hot-rolled cumulation 


1 t to the 
ding Co. v. Uni 1 11054, )-62 (Fed. Cir 
1994). We disagree. The analysis in Creswell was adopted to meet “the 


Owe 
? Bethlehem also argues that the Commission's negligibility determinations in this case should be subject t 
same burdens : ysis developed by this court in Creswell Tra 


he context of an Item (d) in ation {where 
Commerce necessarily requires information that is within the knowlec und control of the government of the export 
ing country, its exporte or both, which information Commerce cannot obtain independently.” Creswe//, 15 F.3d at 
1060. Creswell thus p ited a situation in which the “party” bearing the burden of persuasion on an issue was not in 
a position to gather evidence on that issue. There, the Department of Commerce bore the burden of showing, to a pre 
ponderance, that certain imported products were subsidized by the Indian government. Noting that Commerce had no 
way of collecting the evidence necessary to support such a contention, we created a legal presumption which (when 
triggered by an initial modest showing by Commerce) shifted the burden of going forward onto the Indian 
to put forth evidence that the imports in question were not subsidized. Rebuttal of that presumption, of course, shifted 
the burden of going forward back to Commerce. We decline Bethlehem’s invitation to extend the analysis and rule of 
Creswell to the circumstances of this case. Unlike the subsidy determination in Creswel ] 


government 


sibility determinations 
call upon the Commission to collect and evaluate evidence to which it has access. Therefore, the appropriate way for us 
to review the Commission's negligibility findings is to examine the evidence of record as a whole, and determine wheth 
er substantial evidence supports those findings 
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C 


Bethlehem’s third assertion of error questions the manner in which 
the Commission, and in this case, Commissioners Brunsdale and Craw- 
ford in particular, determine whether an industry in the United States is 
materially injured or threatened with material injury by reason of subsi- 
dized and/or LTFV imports. A review of the relevant statutes puts Beth- 
lehem’s argument in context. 

Countervailing and/or antidumping duties may not be imposed on 
merchandise found to be subsidized and/or dumped unless: 


the Commission determines that— 
(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, * * * by reason of 
imports of that merchandise. 
19 U.S.C. § 1671(a)(2) (1988) (for subsidized merchandise); 19 U.S.C. 
§ 1673(2) (1988) (for LTFV merchandise) 

With respect to both subsidized and LTFV imports, “material injury” 
is defined as “harm which is not inconsequential, immaterial, or unim- 
portant.” 19 U.S.C. § 1677(7)(A) (1988). 

The Commission makes its determinations by tallying the votes of the 
six individual commissioners, each of whom is obligated to determine 
whether particular imports cause or threaten to cause the requisite 
harm. Congress has not left the commissioners at sea in the perfor- 
mance of their individual, and ultimately collective, duties. Instead, 
Congress has supplied the analytical tools, in the form of statutory tests, 
some of which must be applied and some of which may be applied before 
the Commission, acting through its commissioners, arrives at its mea- 
surement of the causal effects of particular imports. The statutory tests 
are many, and specific; in each case, the Commission: 

(i) shall consider— 
(I) the volume of imports of the merchandise which is the 
subject of the investigation, 
(IT) the effect of imports of that merchandise on prices in the 
United State for like products, and 
(III) the impact of imports of such merchandise on domestic 
producers of like products, but only in the context of produc- 
tion operations within the United States; and 
(ii) may consider such other economic factors as are relevant to 
the determination regarding whether there is material injury by 
reason of imports. 


19 U.S.C. § 1677(7)(B) (1988). 

These three general tests are further refined explicitly in the statute. 
With regard to volume of imports, “the Commission shall consider 
whether the volume of imports of the merchandise, or any increase in 
that volume, either in absolute terms or relative to production of con- 
sumption in the United States, is significant.” 19 U.S.C. § 1677(7)(C)(i) 
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(1988). Concerning the effect of imports on price, the Commission must 
consider whether: 


(I) there has been significant price underselling by the imported 
merchandise as compared with the price of like products of the 
United States, and 

(II) the effects of imports of such merchandise otherwise de- 
presses prices to a significant degree or prevents price increases, 
which otherwise would have occurred, to a significant degree. 

19 U.S.C. § 1677(7)(C)(ii) (1988). 

When considering the impact of LTF'V or subsidized imports on the 
state of the domestic industry, the specific commands made on the Com- 
mission by Congress are even more detailed: 


In examining the impact required to be considered under sub- 
paragraph (B)(iii),!° the Commission shall evaluate all relevant 
economic factors which have a bearing on the state of the industry 
in the United States, including, but not limited to— 

(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and utiliza- 
tion of capacity, 

(II) factors affecting domestic prices, 

(IIT) actual and potential negative effects on cash flow, inven- 
tories, employment, wages, growth, ability to raise capital, and 
investment, and 

(IV) actual and potential negative effects on the existing de- 


velopment and production efforts of the domestic industry, in- 
cluding efforts to develop a derivative or more advanced 
version of the like product. 


The Commission shall evaluate all relevant economic factors de- 
scribed in this clause within the context of the business cycle and 
conditions of competition that are distinctive to the affected indus- 
try. 

19 U.S.C. § 1677(7)(C)(iii) (1988). 

Furthermore, as we have noted above, each commissioner is free to 
determine whether or not to exclude from the material injury analysis 
imports from countries deemed negligible. We note this additional fac- 
tor simply to underscore the complicated network of statutory tests that 
must or may be employed by each commissioner in deciding whether the 
causal effects of particular imports support imposition of countervailing 
or antidumping duties. 

Over the course of years, differing commissioners have employed dif- 
fering methodologies to reach their conclusions on the extent to which 
LTFV and/or subsidized imports have harmed, or threatened to harm, 
domestic industries. For purposes of this case, the differing methodolo- 
gies are described as the “one step” and the “two step” analyses. Under 
the one-step analysis, a commissioner assesses in a unitary process both 
the current state of the domestic industry and whether that state is ma- 


10 This uppears to be a typographical error. It probably should read “subparagraph (B)(i)(III 
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terially injured by reason of LTFV or subsidized imports. Under the two- 
step analysis, a commissioner first assesses the state of the relevant 
domestic industry. If the assessment produces a conclusion that the in- 
dustry is materially injured, then the analysis proceeds to its second 
step, which is the separate inquiry asking whether the pertinent im- 
ports contribute in a non-de minimis way to such material injury. Over 
time, some commissioners have opted for one of these methodologies, 
and others have preferred the second analytical tool. And in some 
instances, as with Commissioner Watson in this case, the commissioner 
simply recites the statutory language, without specifying which of the 
one- or two-step analyses, or some other analytical construct, has been 
used to assist the commissioner in fulfilling the statutory requirements. 
In this case, Commissioners Brunsdale and Crawford used the one- 
step analysis in reaching their determinations on material injury. Ac- 
cording to Bethlehem, their use of the one-step analysis is forbidden by 
the relevant statutes, and the two-step method used by the other com- 
missioners in this case must be determined, by this court, to be the only 
statutorily permitted tool of analysis for rendering material injury de- 
terminations. Bethlehem begins with the premise that the statutes re- 
quire a determination of material injury whenever imports contribute 
in anon-de minimis way to further injury to a domestic industry. Since 
some commissioners have characterized the effect of the two-step analy- 
sis in this manner, Bethlehem urges us to read the two-step analysis into 
the statute as the only permissible way to assess material injury. Bethle- 
hem argues that the one-step method of analysis violates the statute be- 
cause it necessarily requires a greater quantum of impact from imports 
on a domestic industry, in order to find material injury or threatened 
material injury, than would use of the two-step test. Bethlehem argues 
that the outcome of this case could change if we were to impose the two- 
step test on Commissioners Brunsdale and Crawford since it is possible 
that under the two-step test, they might assess the material injury as- 
pect of the imports differently. Given the votes of other commissioners 
in this case, additional votes of material injury could trip the scale in 
Bethlehem’s favor. 
Bethlehem advanced the same argument in the Court of Internation- 
al Trade, seeking to characterize the difference of modes of analysis of 
various commissioners as fundamentally different statutory interpreta- 
tions. The Court of International Trade rejected that characterization, 
and instead held that the two methods of analysis are simply that, and 
neither fails to comport with the statutory commands setting forth the 
manner in which the Commission is to dice a record to reach a material 
injury determination. Judge Restani, for the Court of International 
Trade, correctly noted that the two-step method has the virtue of some 
decision-making efficiencies, but that the statute by its terms does not 
mandate it as the only method of analysis. She also, rightly, noted that 
[t]he statutory language fits very well with a one-step mode of analysis.” 
United States Steel Group, 873 F. Supp. at 695. This is so, in part at least, 
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because of the awkwardness of reading the statute to say that material 
injury must be determined in every case by asking, as Judge Restani put 
it, “if such imports were a non-de minimis contributing cause of the 
state of the ‘materially injured industry.’” Id. at 695. 

At bottom, Bethlehem seeks a ruling from this court that there should 
be a single methodology, applicable to each of the commissioners, for de- 
termining whether a domestic industry is injured, or threatened with 
injury, by reason of subsidized and/or LTF'V imports. The statute on its 
face compels no such uniform methodology, and we are not persuaded 
that we should create one, even were we so empowered. 

Congress has crafted an intricate statute, and committed its enforce- 
ment to the Department of Commerce and the International Trade 
Commission. Congress has populated the Commission with six indepen- 
dent commissioners, each confirmed to office by the United States Sen- 
ate. As Bethlehem candidly and commendably notes in its brief, 
commissioners are free to attach different weight to the various statuto- 
ry tests which they are required to employ when evaluating the presence 
or threat of injury. Also, Bethlehem notes and does not challenge the in- 
disputable proposition that each commissioner is free to attach different 
weight to factual information bearing on, and determinate of, the many 
statutory tests; and that commissioners may ultimately reach different 
factual conclusions on the same record. In the end, of course, the factual 
conclusions of each commissioner will drive the legal conclusion he or 
she reaches, namely, whether the requisite injury has been shown. The 
invitation to employ such diversity in methodologies is inherent in the 
statutes themselves, given the variety of the considerations to be under- 
taken and the lack of any Congressionally mandated procedure or meth- 
odology for assessment of the statutory tests. 

This court has no independent authority to tell the Commission how 
to do its job. We can only direct the Commission to follow the dictates of 
its statutory mandate. So long as the Commission’s analysis does not 
violate any statute and is not otherwise arbitrary and capricious, the 
Commission may perform its duties in the way it believes most suitable. 
Because we do not believe that the statute compels the commissioners to 
employ either the one-step or two-step approaches, we disagree with 
Bethlehem that Commissioners Brunsdale and Crawford employed a 
causation standard which was contrary to law, and therefore decline to 
reverse the Commission on this ground. 

Having considered and rejected each of Bethlehem’s three assertions 
of error, we affirm the decision of the Court of International Trade with 
respect to all aspects of Bethlehem’s appeal. 


IV 
We next address Thyssen’s appeal. By a vote of four to two, the Com- 
mission determined that German cold-rolled imports threaten a domes- 
tic industry with material injury. 1 ITC Final Determination, supra, at 
1-5, 131. Two of the four commissioners in the majority, Commissioners 
Watson and Rohr, wrote jointly to explain the basis of their decision, 
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while the other two, Commissioners Newquist and Nuzum, each wrote 
separately. Jd. at 133, 300, 351. Thyssen attacks the decisions of each of 
these Commissioners as being unsupported by substantial evidence. 

Thyssen’s strongest arguments focus on two of the subsidiary find- 
ings which formed, in part, the basis of Commissioners Watson and 
Rohr’s ultimate decision. First, Thyssen attacks a finding by those Com- 
missioners that German producers might shift production from corro- 
sion-resistant steel to cold-rolled steel in order to avoid United States 
tariffs on German corrosion-resistant imports. Second, Thyssen attacks 
a finding by those Commissioners that German import prices declined 
significantly over the investigation period. 


A 

In another of its determinations,!! the Commission concluded that 
German imports of corrosion-resistant steel had caused a material inju- 
ry to the domestic corrosion-resistant steel industry, and that tariffs 
should therefore be imposed on those products. /d. at 1-5. In light of 
this, Commissioners Watson and Rohr found that German producers 
might shift cold-rolled feedstock from the production of corrosion-re- 
sistant products to cold-rolled sales in an effort to avoid the corrosion- 
resistant tariff. This subsidiary finding was grounded, in turn, on 
several underlying factual assertions. Specifically, the Commissioners 
noted that: 


] 
i 


The four German producers of cold-rolled products also produce 


corrosion-resistant products. The increase in German production of 
corrosion-resistant products between 1990 to 1992 was accounted 
for almost exclusively by increases in sales in the U.S. market. In 
addition, German exports of corrosion-resistant steel are projected 
to decline in 1993. * * * [T]he facts outlined above suggest that 
there is the possibility that some captive cold-rolled products used 
in corrosion-resistant steel would be diverted for sale as cold-rolled 
products [in the United States]. 
Id. at 134-85 (emphasis added) (footnotes omitted) 

The Commission now concedes that most of the additional corrosion- 
resistant steel produced in Germany between 1990 and 1992 was not 
sold in the United States. As a result, Thyssen argues, Commissioners 
Watson and Rohr’s subsidiary finding that German producers might di- 
vert production from corrosion-resistant to cold-rolled products, which 
was expressly grounded on the facts outlined above, is not supported by 
substantial evidence. 

Although we consider the issue close, we agree with Thyssen that this 
subsidiary finding was not supported by substantial evidence. To ad- 
vance their argument from premise (i.e., that German corrosion-resist- 
ant steel was subject to United States duty) to conclusion (i.e., that 
German producers would produce more cold-rolled steel at the expense 

* As note OVE 


the Commission investigated and made determinations with respect to two additional like prod 
ucts, corr istant products and cut-to-length plate p on this appeal. Thyssen’s 


first argument derives, circuitously, from those other determination 
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of corrosion-resistant steel), the Commissioners needed, as an analyti- 
cal matter, to assert that some significant amount of German corrosion- 
resistant steel was intended for sale in the United States, and would 
thus be affected by the tariff. In large part the Commissioners filled that 
analytical gap with the assertion, now conceded to be inaccurate, that 
“(t]he increase in German production of corrosion-resistant products 
between 1990 to 1992 was accounted for almost exclusively by increases 
in sales in the U.S. market.” Jd. at 134. Other than that assertion, Com- 
missioners Watson and Rohr relied on no significant evidence that Ger- 
man corrosion-resistant steel would be affected by the United States 
tariffs. We therefore agree with Thyssen that this subsidiary finding is 
not supported by substantial evidence. Consequently, we exclude this 
subsidiary finding from our substantial evidence calculus, and examine 
the remainder of Commissioners Watson and Rohr’s opinion to deter- 
mine whether substantial evidence supports their ultimate affirmative 
threat determination. 


B 


In its second persuasive argument, Thyssen contends that Commis- 
sioners Watson and Rohr improperly inferred from steadily declining 
German Average Unit Values (AUVs) that there was a “probability that 
imports of cold-rolled steel from Germany will enter the United States 
in the immediate future at prices that will have a suppressing or de- 
pressing effect on U.S. prices.” Id. According to Thyssen, however, the 
apparent decline in German AUVs was not due to falling German prices, 
but was rather due to a shift in demand from expensive German steel 
products to inexpensive German steel products. As Thyssen convincing- 
ly demonstrates, when these shifts in demand are taken into account, 
the true decrease in German unit values was a mere 1.8% rather than 
the 14% which emerges from the Commission’s calculations. !* 

Computing an average is arguably the most basic of all statistical 
techniques. It permits compression of large quantities of data into a 
single representative figure capable of easy comprehension and assimi- 
lation. In that respect, it is undoubtedly a valuable tool. Averaging, how- 


rerman import prices 
1991] 


) 


Value 


39089 
42807 
23208 
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113451 336 143389 


German unit values was 14° 5495 min 5427 divided by $495 
r, was much smaller. Applyir 1992 alue m column 9 tothe 


yields an average unit value of roximately $488, only 1.4% lower than 
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ever, is not without its dangers. Average values speak only to the 
attributes of the composite figures in the aggregate. They say nothing 
about the composite figures individually. Therefore, to properly identi- 
fy whether a particular composite factor is the primary influence driv- 
ing the change in an average value over time, it is, at times, necessary to 
disaggregate the composite data, and examine each portion of the data 
discretely. 

Like any other average, AUVs have the advantages and dangers de- 
scribed above. AUVs are computed by multiplying, for each product, the 
price of the product times the quantity sold, summing these results, and 
then dividing the total by the total number of products sold. Thus, fal- 
ling AUVs may be caused either by declining prices or by a redistribu- 
tion of sales from expensive to inexpensive products. The Commission’s 
reliance on AUVs as an indication of falling prices, therefore, implicitly 
assumes that the distribution of product sales remains constant. 

We recognize that the Commission must assimilate and interpret 
large quantities of data in making these determinations. Therefore, we 
do not hold, as a general rule, that the Commission may not rely on AUV 
trends as indicative of corresponding changes in price. In fact, we be- 
lieve that the Commission’s implicit “constant product distribution” 
presumption is wholly appropriate in most instances. Like most pre- 
sumptions, however, this one is rebuttable. When a party can show that 
the AUVs reflect shifts in demand rather than pricing trends, the proba- 
tive value of the AUVs is severely undermined. See Chr Bielland Sea- 
foods A/S v. United States, 17 1.T.R.D. (BNA) 1020, 1024 (Ct. Int’] Trade 
1995). 

This is such a case. Here, Thyssen showed, using reliable data, that 
the declining AUVs relied on by the Commission were not, for the most 
part, due to a decrease in the price of German steel. Therefore, in consid- 
ering these AUVs, Commissioners Watson and Rohr should have dis- 
counted their probative value and should not have relied on them 
significantly in reaching an affirmative threat determination. For that 
reason, in reviewing Commissioners Watson and Rohr’s decision for 
substantial evidence, we do not give weight to the portion of their analy- 
sis which relied on the decline in German import AUVs. 

We note, however, that in addition to falling AUVs, Commissioners 
Watson and Rohr relied on several other pieces of evidence to support 
their finding that German cold-rolled imports threatened to suppress 
prices in the United States. Specifically, the Commissioners also relied 
on the fact that German products undersold domestic steel products 71 
times while overselling domestic products in only 64 instances, and that 
German cold-rolled products were concentrated, on the whole, in the 
types of fungible commodity products more likely to compete with do- 
mestic production. See Kern-Liebers USA, Inc. v United States, 17 
I.T.R.D. (BNA) 1082, 1105-06 (Ct. Int’] Trade 1995). Taken as a whole, 
therefore, it is likely that there is substantial evidence to support Com- 
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missioners Watson and Rohr’s subsidiary finding that German cold- 
rolled imports threaten to suppress domestic prices. 

Even if the Commissioners’ subsidiary price-suppression finding was 
not supported by substantial evidence, however, we find that the other 
evidence relied on by Commissioners Watson and Rohr, taken as a 
whole, was sufficient to support their ultimate conclusion. Specifically, 
Commissioners Watson and Rohr found that Germany has increasing 
inventories and much unused capacity, as well as decreasing markets at 
home and abroad to sell its steel. 1 ITC Final Determination, supra, at 
133-34. In addition, the Commissioners found that market penetration 
of German imports increased over the period of investigation, albeit not 
greatly. Id. In view of these facts, it was reasonable for the Commission- 
ers to conclude that unless the other markets for German cold-rolled 
steel recovered significantly, an uncertain possibility, German produc- 
ers would turn to the United States to sell their excess steel. This very 
real prospect supports Commissioners Watson and Rohr’s finding that 
German imports of cold-rolled steel present a threat of material injury 
to the domestic cold-rolled industry. 

We have carefully considered Thyssen’s other attacks on the evidence 
relied upon by Commissioners Watson and Rohr, as well as Thyssen’s 
arguments with respect to the decisions of Commissioners Newquist 
and Nuzum, but find them insufficient on the facts of this case to weak- 
en our conclusion that substantial evidence supports the determina- 
tions of each of these Commissioners.'* Consequently, we affirm the 
Commission’s affirmative determination that imports of German cold- 
rolled steel products threaten the United States cold-rolled industry 
with material injury. 

Vv 

We turn finally to Hoogovens’ appeal. By a vote of three to three, the 
Commission determined that cold-rolled imports from the Netherlands 
present a threat of material injury. Jd. at 3-4.'4 Like Thyssen, Hoogo- 
vens argues that the determinations of the three commissioners who 
voted in the affirmative, Commissioners Newquist, Rohr and Nuzum, 
were not supported by substantial evidence. Hoogovens directs its argu- 
ments at two pieces of evidence in particular: sample pricing data tend- 
ing to show underselling by Dutch imports, and non-weighted AUVs 
tending to show declining import prices. 


t 
+ 
L 


1 Specifically we have consic 
the Commission may 
change in the imminent future. We fir 
point, not binding on this court in any € 
rhyssen’s proposition I 
practice begins, it frequently will not cause an in 
yetween commencement of the injurious trade practice an 
sion may detect a threat of material injury (even al 
although a finding of present material injury v 
upon the particular facts of a given case 

14 By statute, a vote of three to three constitutes a 


U.S.C. § 1677111) (1988 
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A 


The pricing data relied on by the Commission to show underselling of 
Dutch imports consisted of sample data which represented less than 4% 
of the total quantity of Dutch cold-rolled steel imported to the United 
States. At oral argument, Hoogovens abandoned the argument in its 
brief that a 4% sampling rate is per se inadequate. Instead, Hoogovens 
argues that on the facts of this case the small quantity of data collected 
by the Commission does not fairly represent the price of imported Dutch 
cold-rolled steel generally. Had the Commission examined a wider sam- 
ple of Dutch steel, Hoogovens argues, the Commission would have rec- 
ognized that most cold-rolled steel imported from Holland consists of 
high-quality specialty products for which United States consumers pay 
a price premium. 

In their briefs to this court, Hoogovens and the Commission vigorous- 
ly dispute whose fault it is that the Commission collected the allegedly 
unrepresentative data. In particular, the Commission points out the dif- 
ficulties it faces in conducting an investigation and the need for coopera- 
tion from all parties in collecting sufficient and accurate data. According 
to the Commission, Hoogovens raised its concerns with the sampled 
data too late in the proceedings for the Commission to take corrective 
action, even assuming such action was appropriate. In response, Hoogo- 
vens argues that the burden of conducting an adequate investigation 
lies squarely with the Commission, and that the Commission cannot 
avoid responsibility for any deficiencies in its investigation by blaming 
Hoogovens for its failure to point out inadequacies in the Commission’s 
data. 

We need not decide, however, whether Hoogovens or the Commission 
has the better of this debate because Hoogovens has failed to make a 
threshold showing that the sample data relied on by the Commission 
was, in fact, not representative. Sampling, like averaging, is a necessary 
statistical technique without which the Commission’s task would be 
virtually impossible. Of course, sampling has its own dangers including 
the danger that the sample data may not be representative of the data as 
a whole. We are certain, however, that the Commission recognizes this 
danger and takes appropriate steps to avoid it when necessary. Conse- 
quently, Hoogovens has the burden to show that the sample relied on by 
the Commission was not representative. General allegations that the 
cold-rolled steel market is not homogeneous and that small samples con- 
sequently yield skewed results are insufficient to meet this burden. 

Hoogovens points us to no quantitative evidence to indicate that the 
sampled data relied on by the Commission was not representative.!° 
Instead, it presents anecdotal evidence in the form of affidavits from two 


15 At one point in its brief, Hoogovens does assert that the AUV of its largest volume specialty product (accounting 
for [13% ] of Hoogovens’ imports) was consistently higher than that for the domestic product. Hoogovens fails, however, 
to provide any record support for that assertion. Furthermore, it does not appear that Hoogovens presented this evi- 
dence to the Court of International Trade. See Kern-Liebers USA, Inc. v. United States, 17 1.T.R.D. (BNA) 1082, 1102 
(Ct. Int’] Trade 1995) (“Furthermore, the only data Hoogovens submitted, to support its claim that the pricing data, 
though accurate, was unrepresentative of its total imports, were the generalized affidavits by the company presidents 
of two of Hoogovens’ major purchasers.”) 
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of its United States customers which state that they pay a premium for 
Dutch cold-rolled products because of their high quality. As the Court of 
International Trade noted, however, anecdotal evidence of this type is 
simply insufficient to show that the data relied on by the Commission 
was not representative. See Kern-Liebers USA Inc. v. United States, 17 
I.T.R.D. (BNA) 1082, 1102 (Ct. Int’! Trade 1995). Although the affida- 
vits make passing references to quantities of steel purchased and the 
size of premiums paid, they do not provide the type of specific quantita- 
tive information necessary to weigh the affidavits against the other evi- 
dence of record in order to determine whether the sample data was not 
representative. Consequently, we reject Hoogovens’ first argument. 


B 

Hoogovens’s second argument, like Thyssen’s, focuses on what it con- 
siders to be the tenuous link between AUVs and prices. According to 
Hoogovens, because the cold-rolled industry comprises so many differ- 
ent products, it is impossible for trends in aggregate unit values to accu- 
rately reflect pricing trends. As a result, Hoogovens argues, 
Commissioner Newquist’s determination, which relied in part on de- 
clining import AUVs as evidence that “domestic prices must [continue 
to decline) to compete with the unfair imports,” is not supported by sub- 
stantial evidence. 1 ITC Final Determination, supra, at 299. 

Unlike Thyssen, however, Hoogovens fails to provide specific data 
that this decline in average unit values is not representative of a corre- 
sponding decline in import prices. As explained above in part IV, the 
Commission is generally entitled to rely on falling AUVs as evidence ofa 
corresponding decline in prices, when it feels that such an inference is 
appropriate. Consequently, the burden here is on Hoogovens to show, by 
hard evidence, that in this case falling AUVs are not representative of 
falling prices, but rather are due to some other factor, such as a redis- 
tribution in domestic consumption. Hoogovens general allegations that 
the breadth of products encompassed within the cold-rolled universe 
precludes reliance on AUVs are not sufficient to meet this burden. We 
therefore decline to reverse Commissioner Newquist’s determination 
on this ground. 

Finally, we note that Hoogovens does not address any of the other evi- 
dence relied on by the Commission in reaching its determination. Spe- 
cifically, in addition to the pricing data and AUVs challenged by 
Hoogovens, Commissioner Newquist’s determination relied on other 
substantial evidence including, in part, his findings that the domestic 
cold-rolled industry was in a vulnerable condition; that imports of cold- 
rolled steel from the countries he had cumulated!* increased during the 
investigation period; and that domestic production decreased during 
the investigation period. Jd. at 300-02. Similarly, Commissioner Rohr’s 


16 Exercising the discretion granted him by statute, Commissioner Newquist cumulated imports from various coun- 
tries for purposes of his threat determinations. See 19 U.S.C. § 1677(7)(F)(iv)(1) (1988 & Supp. V 1993). Specifically, 
Commissioner Newquist cumulatively assessed the effects of imports from Belgium, Brazil, Canada, France, Germany, 
Japan, Korea, and the Netherlands. 1 ITC Final Determination, supra, at 269 
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determination was grounded on his findings that Dutch utilization lev- 
els remained at relatively low levels; that home market shipments were 
low; that third country shipments had declined steadily over the inves- 
tigation period; as well as on other significant evidence. Finally, Com- 
missioner Nuzum’s determination was grounded, in part, on her 
findings that imports from the countries she had cumulated!” had risen 
substantially from 1991-1992 and that producers in those countries had 
substantial unused capacity. Jd. at 387-88. Thus, even were we to agree 
with Hoogovens’ arguments with respect to the sample pricing data and 
AUVs, it is less than certain that we would, on the record as a whole, find 
that the Commission’s determination was not supported by substantial 
evidence. 
VI 

Having concluded our analysis with respect to each of the appeals be- 
fore us, we close by again stressing our limited role in these determina- 
tions. We are here primarily to decide whether, on the basis of the record 
before us, reasonable decision-makers could have concluded, on the re- 
cord in this case, that German and Dutch cold-rolled imports threaten to 
cause material injury while hot- and cold-rolled imports from other 
countries have not caused, and do not threaten to cause, such injury. Be- 
cause we agree with the Court of International Trade that the Commis- 
sion could so conclude, the decision of that court is affirmed in all 
respects. 


AFFIRMED. 


17 Commissioner Nuzum cumulated the imports of Belgium, Brazil, France, Germany, Italy, Korea, the Nether- 
lands, and Spain in making her determination. 1 ITC Final Determination, supra, at 385-87 
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Before RICH, MAYER, and RADER, Circuit Judges. 
PER CURIAM. 


Nadel Industries, Inc., (Nadel) appeals a judgment of the Court of In- 
ternational Trade, No. 92-11-00722 (April 20, 1995), denying its mo- 
tion for partial summary judgment, granting the government’s 
cross-motion, and dismissing the action. We affirm. 


BACKGROUND 

In 1986, Nadel imported the disputed merchandise into the Seaport of 
New York. The article is a tray witha rectangular base of mirrored glass, 
8 by 11 inches and about 3/16 inch thick, with curved edges. Four metal 
posts are mounted on the mirror’s surface near the edges, and glass rods 
run between the posts. Rubber feet mounted near the corners of the 
non-reflecting surface cover the nuts and hold the posts in place. The 
article is commonly placed on a vanity or bureau to hold perfume and 
other decorative bottles and reflect their images. 

Because the merchandise was imported prior to 1989, it is subject to 
the Tariff Schedules of the United States (TSUS), not the Harmonized 
Tariff Schedules of the United States (HTSUS). The articles were en- 
tered and liquidated under TSUS item 544.51, duty-free, as glass mir- 
rors not over one square foot in reflecting area, with or without frames 
or cases. On June 20, 1986, they were reliquidated under TSUS items 
546.62 and 546.66, as “household articles, not specially provided for, 
other glassware valued over $3 but not over $5 each,” at the rate of 15% 
ad valorem. Nadel challenged this classification, but the Court of Inter- 
national Trade upheld it, reasoning that the articles at issue are “more 
than” mirrors because they have glass rails and footed posts. 


DISCUSSION 
Nadel argues that under the “more than” doctrine, if an article has a 


primary function, it should be classified according to that function. 
Thus, Nadel argues, the article should be classified as a mirror because 
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its primary function is to reflect the items placed on it. If the Court of 
International Trade had examined the item to determine whether it had 
a primary function or feature, Nadel contends, it would have concluded 
that the mirrored surface is primary and classified it as such. 

We disagree. The Court of International Trade correctly applied the 
“more than” doctrine to the facts of this case. Following the approach of 
Englishtown Corporation v. United States, 553 F.2d 1258 (CCPA 1977), 
the court first ascertained the common meaning of the merchandise and 
then compared it to the merchandise. The parties do not dispute that a 
mirror is commonly understood to be a smooth surface on which images 
are formed by the reflection of light; they dispute only whether that as- 
pect of the article is primary. Here, the Court of International Trade 
found that the common definition of “mirror” fails to describe the ar- 
ticle completely, and that instead it describes only one ancillary feature 
of the article. Given the presence of the legs and rails, which would seem 
to give the articles the primary function of holding things and the inci- 
dental function of reflecting them, we cannot say that the court erred in 
entering judgment for Customs. 


CONCLUSION 


Accordingly, the judgment of the Court of International Trade is af- 
firmed. 


Costs 
Each party shall bear its own costs. 


AFFIRMED 
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Before LOURIE, Circuit Judge, SKELTON, Senior Circuit Judge, and 
SCHALL, Circuit Judge. 

SCHALL, Circuit Judge. 

Arbor Foods Incorporated (“Arbor”) appeals the April 20, 1995 deci- 
sion of the United States Court of International Trade in Docket No. 
93-08-0046. In its decision, the court granted summary judgment for 
the United States Customs Service (“Customs”) in Arbor’s suit against 
Customs challenging Customs’ refusal to admit sealed containers of 
sugar syrup into a foreign-trade zone (“FTZ”). We affirm. 


BACKGROUND 

This case involves sugar syrup and FTZs. In 1982, President Reagan 
issued an executive proclamation that imposed a quota on the importa- 
tion of raw and refined sugar. Proclamation No. 4941, 47 Fed. Reg. 
19661 (1982). In 1983 and 1985, additional quotas were imposed upon 
various imported products that contained sugar. Proclamation No. 
5071, 48 Fed. Reg. 30089 (1983); Proclamation No. 5294, 50 Fed. Reg. 
4187 (1985). 

FTZs are areas given advantageous treatment under the customs 
laws in order to expedite and encourage foreign commerce. See 19 U.S.C. 
§§ 8la-81u (1994); 19 C.F R. §§ 146.0-146.96 (1996). They are located in 
or adjacent to ports of entry in the United States. Merchandise generally 
may be brought into a FTZ and manipulated and manufactured without 
being subject to the customs laws of the United States. See Citgo Petro- 
leum Corp. v. United States Foreign-Trade Zones Bd., 83 F.3d 397, 400 
(Fed. Cir. 1996); Goodman Mfg.. L.P. v. United States, 69 F.3d 505, 506 
(Fed. Cir. 1995); see also 19 U.S.C. § 81c. 


For example, a company that ships raw materials into a foreign- 
trade zone, processes the raw materials into finished products, and 
then exports the finished products is not required to pay duties on 
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the raw materials, as they are deemed never to have entered the 
customs territory of the United States. Similarly, a company that 
ships raw materials into the zone, manufactures finished products 
in the zone, and imports those products into the United States may 
be eligible to pay duties on the finished products rather than the 
(often higher) duties that would otherwise be assessed on the raw 
materials. 
Citgo, 83 F3d at 399. 

In 1992, Arbor sought to enter drums and tank trailers of blended sug- 
ar syrup from Canada into FTZ No. 8 in Toledo, Ohio. Arbor believed 
that, under the statutes and regulations governing FTZs, its sugar syr- 
up should be allowed entry into FTZ No. 8 and should therefore be ex- 
empt from quota restraints. Accordingly, on June 24, 1992, Arbor 
requested a binding ruling from Customs regarding the classification 
and quota treatment of the sugar syrup. Arbor’s request stated that the 
syrup would be stored in the zone and then entered without modifica- 
tion into the United States for consumption. 

Customs declined to issue the requested ruling. Instead, on December 
9, 1992, Customs responded by letter: “It is our understanding that the 
Foreign-Trade Zones Board [(“FTZB” or “Board”)] has concerns re- 
garding the above proposed transaction. Consequently, you should con- 
tact the Board to determine whether or not the operation will be 
permitted.” The FTZB is charged by statute with governing FTZs. See 
19 U.S.C. § 8la(b); 15 C.ER. §§ 400.1-400.53 (1996). The FTZB “con- 
sists of the Secretary of the Department of Commerce (chairman), the 
Secretary of the Treasury, and the Secretary of the Army, or their desig- 
nated alternates.” 15 C.FR. § 400.2(b). 

Arbor contacted the FTZB and explained its intention to enter sugar 
syrup into FTZ No. 8. On February 16, 1993, a FTZB official responded 
by letter that “[f]ormal FTZ Board approval would be needed before the 
zone use you propose could be conducted * * *. If you wish to submit a 
formal application to use the zone * * *, please let me know. I must ad- 
vise you, however, that based on past decisions, the FTZ would likely 
deny authority because of the adverse effect on the sugar quota pro- 
grams.” 

On February 23, 1993, Arbor requested clarification of the February 
16 letter. On March 2, 1993, the FTZB responded that: 


FTZ Board approval would * * * be needed in order for Arbor Foods 
to “enter blended syrups into the zone in sealed containers and, 
without manipulation or manufacture, enter the sealed containers 
of syrup into U.S. commerce from the zone.” It is a type of activity 
that on its face would raise serious ‘public interest’ questions in 
light of the U.S. sugar program and the Board’s decisions on sugar 
activity since the mid-1980’s. 

On April 16, 1993, Arbor submitted to Customs a properly executed 
“Application for Foreign Trade Zone Admission and/or Status Designa- 
tion” requesting admission of its sugar syrup and “nonprivileged for- 
eign” status. That same day, Customs, stating that “FTZ Board 
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[a]pproval is required,” rejected Arbor’s application and refused to al- 
low Arbor’s sugar syrup to enter FTZ No. 8. A week later, Arbor filed a 
protest of the rejection with Customs, which Customs denied on May 24, 
1993. 

Arbor brought suit against Customs in the Court of International 
Trade, alleging that Customs’ denial of its protest, and Customs’ conse- 
quent refusal to allow entry of Arbor’s sugar syrup into FTZ No. 8, was 
unlawful.! The parties filed cross motions for summary judgment and 
the court granted Customs’ motion. The court held that Customs acted 
lawfully in requiring Arbor to seek FTZB authorization before Customs 
admitted Arbor’s sugar syrup, and that Customs properly denied admis- 
sion of the sugar syrup into FTZ No. 8. This appeal followed. 


DISCUSSION 
1. 


As a preliminary matter, the government argues that we should dis- 
miss this appeal because Arbor failed to exhaust administrative reme- 
dies before filing suit in the Court of International Trade, as required by 
28 U.S.C. § 2637 (1994). The government appears to make this argu- 
ment based upon either part (a) or (d) of section 2637, which, respective- 
ly, in pertinent part provide as follows: 


a) Acivil action contesting the denial of a protest under section 515 
of the Tariff Act of 1930 may be commenced in the Court of Interna- 
tional Trade only if all liquidated duties, charges, or r exactions have 
been paid at the time the action is commenced, ’ 


(d) In any civil action not specified in this section, the Court of In- 
ternational Trade shall, where appropriate, require the exhaustion 
of administrative remedies. 


The government asserts that the agency involved in this case is the 
FTZB, and because the FTZB has not rendered a final decision in Ar- 
bor’s case, the Court of International Trade should have dismissed the 
action for failure to exhaust administrative remedies. Arbor responds 
that the only decision at issue in this case is Customs’ decision to refuse 
admission of Arbor’s merchandise and that Customs’ decision in this re- 
gard was final. Accordingly, it has exhausted its administrative reme- 
dies. 

We reject the government’s exhaustion argument. Arbor is seeking 
review of Customs’ decision to require FTZB approval of Arbor’s pro- 
posed entry of sugar syrup into FTZ No. 8. Arbor is not seeking review of 
any decision of the FTZB. There is no dispute that Customs’ decision re- 
quiring FTZB approval was final. Moreover, insofar as 28 U.S.C. 


1 The Court of International Trade found that it had jurisdiction over Arbor’s case under 28 U.S.C. § 1581(a) (1994), 
which provides the court with “exclusive jurisdiction of any civil action commenced to contest the denial of a protest, in 
whole or in part, under section 515 of the Tariff Act of 1930/, 19 U.S.C. § 1515].” The court possesses “all the powers in 
law and equity of, or onferred by statute upon, a district court of the United States.” 28 U.S.C. § 1585 (1994). Section 
2643 of title 28 specifically provides that the Court of International Trade may enter various forms of relief, including 
money judgments, declaratory judgments, and injunctions. 28 U.S.C. § 2643 (1994) 
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§ 2637(a) is concerned, Customs does not argue that there were any liq- 
uidated duties, charges, or exactions owed by Arbor in relation to this 
protest at the time this action was commenced. Thus, the agency in- 
volved—Customs, not the FTZB—has rendered a final decision in Ar- 
bor’s case, and Arbor has exhausted its administrative remedies before 
Customs. 


II. 


We review the Court of International Trade’s grant of summary judg- 
ment de novo. Norfolk & Western Ry. v. United States, 62 F.3d 1395, 1396 
(Fed. Cir. 1995). Under Rule 56(d) of the Rules of the United States 
Court of International Trade, summary judgment for the moving party 
is S proper only if there is “no genuine issue as to any material fact and 

*the moving party is entitled toajudgment as a matter of law.” Here, 
as the parties recognize, there is no genuine issue as to any material fact. 
Therefore, the case is “purely one of statutory interpretation over which 
we exercise our own independent judgment without deference to the 
trial court.” Madison Galleries, Ltd. v. United States, 870 F.2d 627, 629 
(Fed. Cir. 1989) 


Il 


Turning to the merits, Arbor argues that 19 U.S.C. § 81¢(a) and regu- 
lations promulgated pursuant to section 81c require Customs to admit 
Arbor’s sugar syrup into FTZ No. 8 for storage. Section 81c(a) provides 
in pertinent part as follows: 


Foreign and domestic merchandise of every description, except 
such as is prohibited by law, may, without being subject to the cus- 
toms laws of the United States, except as otherwise provided in this 
chapter, be brought into a zone and may be stored, sold, exhibited, 
broken up, repacked, assembled, distributed, sorted, graded, 
cleaned, mixed with foreign or domestic merchandise or otherwise 
manipulated, or be manufactured except as otherwise provided in 
this chapter, and be * * * sent into customs territory of the United 
States therefrom * * *; but when foreign merchandise is so sent 
from a zone into customs territory of the United States it shall be 
subject to the laws and regulations of the United States affecting 
imported merchandise * * * 


Arbor contends that section 81¢(a) creates a statutory privilege to admit 
non-prohibited merchandise into a FTZ for storage. Arbor further con- 
tends that section 81c(a ) places no restrictions or pre-approval condi- 
tions on the exercise of this privilege. The government, on the other 
hand, states that Customs properly interpreted section 81c(a) as allow- 
ing Customs to require FTZB approval before admitting Arbor’s sugar 
syrup into FTZ No. 8. While the government recognizes that section 
81c(a) provides a statutory privilege, it asserts that the contours of the 
privilege must be defined in the context of the statutory scheme govern- 
ing FTZs and the FTZB. 

When evaluating Customs’ interpretation of a statute which it is 
charged with administering, we are guided by the Supreme Court’s deci- 
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sion in Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837 (1984) (“Chevron”). See Torrington Co. v. United States, 82 
F.3d 1039, 1044 (Fed. Cir. 1996). Chevron sets forth a two-step test to be 
used in evaluating the lawfulness of an agency’s approach. The first 
question in the Chevron analysis is “whether Congress has directly spo- 
ken to the precise question at issue.” Chevron, 467 U.S. at 842. “If the 
intent of Congress is clear, that is the end of the matter; for the court, as 
well as the agency, must give effect to the unambiguously expressed in- 
tent of Congress.” Id. at 842-43. 

If, however, “the statute is silent or ambiguous with respect to the spe- 
cific issue, the question for the court is whether the agency’s answer is 
based on a permissible construction of the statute.” Jd. at 843 (footnote 
omitted). Any reasonable construction of the statute is a permissible 
construction. “[A]n agency’s construction need not be the only reason- 
able interpretation or even the most reasonable interpretation. Rather, 
a court must defer to an agency’s reasonable inter pretation of astatute 
even if the court might have preferred another.” Koyo Seiko Co. tu 
United States, 36 F.3d 1565, 1570 (Fed. Cir. 1994) (citing Zenith Radio 
Corp. v. United States, 437 U.S. 443, 450 (1978)). The court will defer to 
the agency’s construction of the statute as a permissible construction if 
it “reflects a plausible construction of the plain language of the statute 
and does not otherwise conflict with Congress’ express intent.” Rust v. 
Sullivan, 500 U.S. 173, 184 (1991); see also Torrington, 82 F.3d at 1044. 

The “precise question” at issue in this case is whether Customs may 
require a party seeking to enter merchandise into a FTZ for storage to 
obtain approval from the FTZB before the merchandise is admitted. 
Neither party points us to where Congress has “directly spoken” to this 
question. Although there are statutes that govern the establishment of 
FTZs, 19 U.S.C. § 81b, that require the FTZB to cooperate with Customs 
and other agencies, 19 U.S.C. § 81i, and that empower the FTZB to ex- 
clude certain goods from a FTZ, 19 U.S.C. § 81o(c), we have found none 
that directly speak to this question. Thus, we will examine Customs’ in- 
terpretation of section 81c(a) to see if it is plausible. 

As both parties recognize, section 81c(a) provides that certain mer- 
chandise may be entered and stored in a FTZ without being subject to 
the customs laws. However, the plain language of section 81c(a) quali- 
fies this grant of permission by allowing entry and storage of such mer- 
chandise “except as otherwise provided in this chapter [of the United 
States Code].” In that regard, the government points to 19 U.S.C. 
§ 81lo(c), which is in the same chapter of the United States Code as sec- 
tion 81c(a). Section 810(c) provides in pertinent part that the FTZB 

“may at any time order the exclusion from the zone of any goods * * * 
that in its judgment [are] detrimental to the public interest, health, or 
safety.” In light of the FTZB’s power to exclude goods conferred by sec- 
tion 8lo(c), the government reads section 81c(a) as allowing Customs to 


require ct an importer obtain the FTZB’s approval before entering 
merchandise into a FTZ. 
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Customs’ determination that it could require Arbor to obtain approv- 
al from the FTZB before it admitted Arbor’s sugar syrup into FTZ No. 8 
represents a plausible construction of the statutory scheme. As just 
seen, section 8lc(a) expressly qualifies the privilege of entering mer- 
chandise into a FTZ by referring to all of the statutes in section 81c’s 
chapter of the United States Code, including section 81o. The plain lan- 
guage of section 8lo(c) indicates that Congress intended to confer 
broad, discretionary powers on the FTZB to exclude goods from FTZs. 
See Citgo 83 F.3d at 400 (“Congress granted the Foreign-Trade Zones 
Board very broad regulatory authority over foreign-trade zones and 
subzones.”). We believe that it was manifestly reasonable for Customs to 
conclude that Congress’ grant of broad powers to the FTZB meant that 
Customs, as gatekeeper at the border, could require Arbor to obtain 
FTZB permission before Arbor’s sugar syrup was admitted into FTZ No. 
8. In short, because Customs’ interpretation of the statutory scheme is 
plausible, we will uphold it. 


IV. 

Customs has promulgated regulations that govern entry of merchan- 
dise into FTZs. One of these regulations, 19 C.FR. § 146.32(a) (1993), 
provides that, subject to some exceptions not at issue here, “[m]erchan- 
dise may be admitted into a zone only upon application on a * * * ‘Ap- 
plication for Foreign Trade Zone Admission and/or Status Designation’ 
* * * and the issuance of a permit by the district director.” As noted 
above, Arbor submitted such an application. 

Section 146.32(c) of 19 C.FR., governing conditions for issuance of the 
permit by Customs, provides as follows: 

The district director will issue a permit for admission of merchan- 
dise to a zone when: 

(1) The application is properly executed and includes the zone 
status desired for the merchandise, as provided in Subpart 0 of this 

art; 
(2) The operator’s approval appears either on the application or 
in a separate specific or blanket approval; 

(3) The merchandise is retained for examination at the place of 
unlading, the zone, or other location designated by the district di- 
rector, except for merchandise for direct delivery to a zone under 
§§ 146.39 and 146.40. The merchandise may be examined as if it 
were to be entered for consumption or warehouse; and 

(4) All requirements have been fulfilled. 

19 C.FR. § 146.32(c) (1993). 

Arbor asserts that it met all four of section 146.32(c)’s conditions, and 
that the regulation’s “will” language made it mandatory that Customs 
allow Arbor’s sugar syrup to enter FTZ No. 8 upon Arbor’s having met 
those conditions. Consequently, Arbor claims that Customs violated sec- 
tion 146.32(c) when it stated that FTZB approval was necessary before 
Arbor’s merchandise could enter the zone. For its part, the government 
does not dispute that Arbor met the first three requirements of the regu- 
lation. Rather, it contends that Customs properly interpreted the term 
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“requirements” in section 146.32(c)(4) as including FTZB approval if 
Customs required such approval. Thus, the government states that be- 
cause Arbor did not obtain FTZB approval, as required by Customs, “all 
requirements” were not “fulfilled,” and Arbor thus did not satisfy the 
conditions of section 146.32(c)(4). 

An agency’s interpretation of its own regulation will be upheld “‘un- 
less it is plainly erroneous or inconsistent with the regulation.’” Im- 
migration & Naturalization Serv. v. Stanisic, 395 U.S. 62, 71(1969) 
(citation omitted); see also Torrington, 82 F.3d at 1050. As discussed 
above, it was reasonable for Customs to construe 19 U.S.C. § 81c(a) as 
allowing Customs to require that Arbor obtain the FTZB’s approval be- 
fore admitting the sugar syrup into FTZ No. 8. Customs’ interpretation 
of section 146.32(c)(4) is consistent with this reasonable construction of 
section 81c(a). In addition, by its plain language, section 146.32(c)(4) is 
not limited to any specified requirements. Thus, no plain error or incon- 
sistency being apparent, we uphold Customs’ interpretation of section 
146.32(c)(4) as allowing Customs to require FTZB approval before Cus- 
toms allowed entry of Arbor’s sugar syrup into FTZ No. 8. 


V. 


Arbor also argues that 15 C.FR. § 400.43 (1993) requires Customs to 
allow entry of merchandise unless and until the FTZB has excluded the 
merchandise in a “formal decision” after notice and review. Entitled 
“Restriction and prohibition of certain zone operations,” section 400.43 
provides as follows: 

(a) In general. After review, the Board may restrict or prohibit 
any admission of merchandise into a zone project or operation in a 
zone project when it determines that such activity is detrimental to 
the public interest, health or safety. 

(b) Initiation of review. The Board may conduct a proceeding, or 
the Executive Secretary a review, to consider a restriction or pro- 
hibition under paragraph (a) of this section either self-initiated, or 
in response to a complaint made to the Board by a party directly af- 
fected by the activity in question and showing good cause. 

Arbor contends that section 400.43 requires the FTZB to publish no- 
tice and complete a review prior to restricting the admission of mer- 
chandise into a FTZ. Arbor argues that because no such notice and 
review was completed before Customs denied entry of the sugar syrup, 
Customs acted unlawfully in denying entry. The government responds 
that section 400.43 does not condition Customs’ exclusion of merchan- 
dise upon the completion of FTZB review, and that the regulation gov- 
erns only the FTZB’s limitation of admission after review. We agree. 

We find that Customs’ interpretation of section 400.43 is not plainly 
erroneous or inconsistent with the regulation. On its face, section 
400.43 governs the FTZB’s actions, and not Customs’. Although the 
Secretary of Commerce is the chair of the FTZB, and Customs and the 
FTZB work closely together on FTZ matters, the FTZB and Customs are 
separate entities. Assuming arguendo that section 400.43 requires the 
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FTZB to publish notice and complete a review prior to restricting the ad- 
mission of merchandise into a FTZ, the regulation places no require- 
ments on Customs’ activities. For this reason, we hold that Customs did 
not violate section 400.43. 


CONCLUSION 
For the foregoing reasons, we affirm the judgment of the Court of In- 
ternational Trade. 
Costs 


Each party shall bear its own costs. 


AFFIRMED. 
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RADER, Circuit Judge. 

The United States Court of International Trade quashed the Govern- 
ment’s service of process and dismissed its complaint for lack of person- 
al jurisdiction over Ziegler Bolt and Parts Company (Ziegler). Because 
the Government did not serve asummons and complaint on Ziegler ina 
timely and legally adequate manner, this court affirms. 


I 

Ziegler is a distributor of nuts, bolts, screws, fasteners, and other re- 
lated products. During the 19805, Ziegler imported some of its products 
from foreign manufacturers. After an investigation, the Government 
discovered that Ziegler had imported and sold products without comply- 
ing with customs labeling laws. On this evidence, the Government 
brought criminal charges, to which Ziegler pled guilty. 

Later, the United States Customs Service (Customs) initiated admin- 
istrative proceedings to impose civil penalties for Ziegler’s activities. On 
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November 9, 1989, Customs issued Ziegler a Notice of Penalty seeking 
$5,926,801 for ninety-eight entries of nuts and bolts between June 1983 
and April 1988. When Ziegler did not pay this penalty, Customs referred 
the case to the Department of Justice for civil enforcement. On March 
15,1993, the Government filed the present - penalty case in the 
Court of International Trade under 19 U.S.C. § 1592. 

At the outset of this suit, the Government aiemaaial to serve Ziegler 
by mailing to Matthew Yackshaw a copy of the complaint, together with 
a summons and CIT Form 14, entitled “Acknowledgment of Receipt of 
Summons and Complaint” (Acknowledgment Form). Mr. Yackshaw is 
Ziegler’s attorney. On April 5, 1993, Mr. Yackshaw returned the Ac- 
knowledgment Form, which he signed in his capacity as “Attorney for 
Defendant,” along with an answer. The answer asserted, inter alia, af- 
firmative defenses eight and nine—specifically, the court lacks personal 
jurisdiction over Ziegler and the complaint was barred because of insuf- 
ficient service of process. 

Over the next twenty-two months, Ziegler defended itself before the 
trial court. Among other things, Ziegler served interrogatories and doc- 
ument requests, deposed Customs agents, and filed motions to compel 
discovery. Ziegler also filed a motion for summary judgment, which the 
trial court denied. Mr. Yackshaw represented Ziegler throughout these 
proceedings. At no point during this period did Ziegler raise the issue of 
insufficient service. 

On January 20, 1995, the parties filed a proposed pretrial order in 
which Ziegler stated its intention to prove the lack of personal jurisdic- 
tion due to inadequate service of process. This statement prompted the 
trial judge to invite briefing on the issue. Ziegler filed a motion to quash 
service of process and dismiss the Government’s complaint for lack of 
personal jurisdiction. 

The trial court granted Ziegler’s motion and dismissed the case. In do- 
ing so, the trial court rejected the Government’s arguments that Mr. 
Yackshaw was implicitly authorized to accept service for Ziegler and 
that Ziegler had waived its right to object to improper service by affirma- 
tively participating in the case for almost two years. The Government 
appeals from this dismissal order. 


I] 

“Before a federal court may exercise personal jurisdiction over a de- 
fendant, the procedural requirements of service of summons must be 
satisfied.” Omni capital Int’l Ltd. v. Rudolf Wolff & Co., 484 U.S. 97, 104 
(1987). The Rules of the Court of International Trade (CIT Rules) dic- 
tate those procedural requirements for this case. 


of International Trade amended its Rules on October 5, 1994, with changes effective January 1, 1995. In 

*nt dispute, the trial court properly applied the ald C IT Rules in effect at the time that the Govern 

A vice. See, e.g., Diaz v. Shallbetter, 984 F.2d 850, 852 (7th Cir. 1993) (changes in Federal Rules of Civil 

dur ‘ do ne ot ‘ok to sindine cases unless the changes are specifically made retroactive); Hunt v. Department of 

r Force, 787 F. Supp. 197,199 (M.D. Fla. 1992) (adequacy of process judged by rules at time of attempted service), 

( 29 F.3d 583 (11th Cir. 1994). Further, because the CIT Rules on service of process are substantially similar to their 

counterparts in the Federal Rules of Civil Procedure (prior to April 2 22, 1993 amendments), the trial court properly 
»ked to decisions and commentary on the Federal Rules for guidance in interpreting the CIT Rules 
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Because the trial court decided Ziegler’s motion without an evidentia- 
ry hearing, the Government had only to make a prima facie case of prop- 
er service in order to survive the motion. See, e.g., Mylan Lab., Inc. v. 
Akzo, N.V,, 2 F.3d 56, 60 (4th Cir. 1993); Delong Equip. Co. v. Washington 
Mills Abrasive Co., 840 F.2d 843, 845 (11th Cir. 1988); see also 2A James 
W. Moore, Moore’s Federal Practice {1 T 12.07 (2.-2], at 12-70 (2d ed. 
1996) (“If the district court chooses not to hold an evidentiary hearing, 
then the party asserting jurisdiction need only make a prima facie show- 
ing that jurisdiction exists * * *.”). Thus, the first question before this 
court for de novo review, see Mylan Lab., 2 F.3d at 60, is whether the Gov- 
ernment made a prima facie showing of proper service under the CIT 
Rules. 

CIT Rule 4(c)(1)(C)(ii) authorizes service “by mailing a copy of the 
summons and complaint by first-class mail, postage prepaid, to the per- 
son to be served, together with two copies of a notice and acknowledg- 
ment which shall be substantially in the form set forth in Form 14.” CIT 
Rule 4(d)(3) instructs that the “person to be served” for a corporate de- 
fendant is “an officer, a managing or general agent, or * * * any other 
agent authorized by appointment or by law to receive service.” 

The undisputed evidence shows that Mr. Yackshaw is neither an offi- 
cer, nor a managing or general agent of Ziegler. Nor does the Govern- 
ment proffer any evidence to contradict Ziegler’s affidavit evidence that 
Ziegler never expressly authorized Mr. Yackshaw to accept service of 
process. Instead, the Government argues that Mr. Yackshaw’s authority 
to accept service was implicit in the circumstances of Mr. Yackshaw’s 
relationship to Ziegler. 

An agent’s authority to accept service may be implied in fact. See, e.g., 
Gibbs v. Hawaiian Eugenia Corp., 581 F. Supp. 1269,1271 (S.D.NLY. 
1954); see also 2 Moore’s Federal Practice 1 4.10[4], at 4-173 to 4-174 
(“The agency for the receipt of process may be implied from the sur- 
rounding circumstances.”); 4A Charles A. Wright & Arthur R. Miller, 
Federal Practice & Procedure § 1097, at 84-85 (2d ed. 1987) 
(“[A]lthough authority to accept process need not be explicit, it must ei- 
ther be express or implied from the type of relationship between defen- 
dant and the alleged agent.”); 1 Robert C. Casad, Jurisdiction in Civil 
Action § 3.01[2][b], at 3-12 to 3-13 (1991) (“Some cases have found ac- 
tual appointment in the absence of any express grant of authority, how- 
ever, by resort to the doctrine of apparent authority or agency by 
estoppel.”). A party, however, cannot fabricate such implied authority 
from whole cloth to cure a deficient service, but must present facts and 
circumstances showing the proper relationship between the defendant 
and its alleged agent. See 2 Moore’s Federal Practice 1 4.10[4], at 4-174 
to 4-175 (“[T]he mere appointment of an agent, even with broad au- 
thority, is not enough; it must be shown that the agent had specific au- 
thority, express or implied, for the receipt of service of process.”). In this 
case, the Government can point to no aspect of the relationship between 
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Ziegler and Mr. Yackshaw that implies the latter’s authority to accept 
service. 

The mere relationship between a defendant and his attorney does not, 
in itself, convey authority to accept service. See, e.g., Grandbouche v. Lo- 
vell, 913 F2d 835, 837 (10th Cir. 1990); Ransom v. Brennan, 437 F.2d 
513, 518-19 (5th Cir. 1971); United States v. General Int’l Mktg. Group, 
742 F Supp. 1173,1177 (Ct. Int’] Trade 1990); see also 4A Wright & Mill- 
er § 1097, at 85-86 (“[D]efendant’s attorney probably will not be 
deemed an agent appointed to receive process absent a factual basis for 
believing that an appointment of this type has taken place.”). Even 
where an attorney exercises broad powers to represent a client in litiga- 
tion, these powers of representation alone do not create a specific au- 
thority to receive service. See, e.g., Santos v. State Farm Fire & Cas. Co., 
902 F.2d 1092, 1094 (2d Cir. 1990) (no basis for inferring that client had 
authorized its attorney to accept service); Schultz v. Schultz, 436 F.2d 
635, 639-40 (7th Cir. 1971) (general grant of authority to attorney is not 
enough to imply authority to receive process). Instead, the record must 
show that the attorney exercised authority beyond the attorney-client 
relationship, including the power to accept service. 

In this case, the Government has shown, at most, that Mr. Yackshaw 
had broad powers to represent Ziegler throughout the course of Cus- 
toms’ administrative proceedings. As the trial court properly concluded, 
this evidence is insufficient to show that Ziegler had empowered Mr. 
Yackshaw to receive service in the current action. See, e.g., Royal Swan 
Navigation Co. v. Global Container Lines, Ltd., 868 F. Supp. 599, 602 
(S.D.N.Y. 1994) (attorney appointed to accept arbitration demands is 
not necessarily appointed to accept service of process); J. & L. Parking 
Corp. v. United States, 834 F. Supp. 99, 102 (S.D.N.Y. 1993) (“[A]n attor- 
ney does not become a client’s agent for service of process simply be- 
cause she represented the client in an earlier action.” ), aff'd, 23 F3d 397 
(2d Cir. 1994). 

Further, Mr. Yackshaw’s execution of the Acknowledgment Form is 
insufficient to imply his authority to accept service. First, the Govern- 
ment cannot show Mr. Yackshaw’s alleged agency with reference to his 
actions alone. See, e.g., Federal Deposit Ins. Corp. v. Oaklawn Apart- 
ments, 959 F.2d 170, 175 (10th Cir. 1992) (“An agent’s authority to act 
cannot be established solely from the agent’s actions; the authority 
must be established by an act of the principal.” (quoting Pytlik v. Prof’] 
Resources Ltd., 887 F.2d 1371, 1376 (10th Cir. 1989)); United States v. 
Marple Community Record, Inc., 335 F. Supp. 95,102 (E.D. Pa. 1971) 
(“Obviously, something more than mere acceptance must be shown to 
demonstrate an agency relationship for this specific purpose (of accept- 
ing service].”); see also 2 Moore’s Federal Practice {1 4.10[4], at 4-176 
(“The agent’s acceptance of service, or his own statement as to his au- 
thority, is insufficient, standing alone, to establish authorization to re- 
ceive process.”) Second, Mr. Yackshaw’s mere act of signing the 
Acknowledgment Form does not evince an authority to accept service. 
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Mr. Yackshaw merely declared that he “received a copy of the summons 
and complaint.” See CIT Form 14. This declaration does not manifest 
consent to the form of service, but merely acknowledges physical receipt 
of the included papers. See, e.g., Crocker Nat'l Bank v. Fox & Co., 103 
ER.D. 388, 391 n.5 (S.D.N.Y. 1984); William B. May Co. v. Hyatt, 98 
ER.D. 569, 570-71 (S.D.N.Y. 1983) (construing old Federal Form 18-A, 
which was substantially similar to CIT Form 14); see also 4A Wright & 
Miller § 1092.1, at 59 (“Acknowledging receipt of service by mail does 
not waive defendant’s right to challenge the sufficiency of service.”). 

In sum, the Government shows no evidence that Ziegler expressly or 
implicitly authorized Mr. Yackshaw to accept service. Thus, the trial 
court properly concluded that the Government did not establish aprima 
facie case of jurisdiction. 


ITI. 

Ziegler timely objected to the deficiency in jurisdiction by asserting af- 
firmative defenses eight and nine in its answer. The only remaining 
question, therefore, is whether Ziegler, by its affirmative participation 
in the trial court’s proceedings, waived its right to seek dismissal based 
on these defenses. 

CIT Rules 12(g) and 12(h) provide for waiver of the defenses of inade- 
quate service and personal jurisdiction if those defenses are omitted 
from the defendant’s answer or omitted from a motion to dismiss under 
CIT Rule 12. Ziegler complied with the express terms of these rules by 
including affirmative defenses eight and nine in its answer. The Govern- 
ment concedes that Ziegler did not waive its defenses under the express 
terms of these rules. However, the inquiry does not end there. A defen- 
dant may waive such affirmative defenses by actively litigating the suit, 
even where the defenses are properly included in the defendant’s an- 
swer. See, e.g., Yeldell v. Tutt, 913 F.2d 533, 539 (8th Cir. 1990); Continen- 
tal Bank NA. v. Meyer, 10 F.3d 1293, 1296-97 (7th Cir. 1993); United 
States v. B.B.S. Elecs. Int’l, Inc., 622 F Supp. 1089, 1092-94 (Ct. Int’] 
Trade 1985); see also 5A Wright & Miller § 1391, at 250 (1996 Supp.) 
(“[A] party can be held to have waived a Rule 12(h)(1) defense through 
conduct, such as extensive participation in the litigation of the merits, 
even if the literal requirements of Rule 12(h)(1) have been met.”). 

In this case, the trial court recognized the possibility of waiver and 
analyzed the facts to discern whether waiver had occurred. While this 
court reviews the prima facie existence of personal jurisdiction de novo, 
it applies a different standard for review of an alleged waiver. This court 
places waiver within the discretion of the trial court, consistent with its 
broad duties in managing the conduct of cases pending before it. Cf 
Chambers v. NASCO. Inc., 501 U.S. 32, 43A6 (1991) (discussing inher- 
ent powers of federal courts to govern conduct in suits pending before 
them); Link v. Wabash R.R. Co., 370 U.S. 626, 629 (1962) (trial court has 
inherent authority to dismiss a plaintiff's action for failure to prose- 
cute); Landis v. North Am. Co., 299 U.S. 248, 254 (1936) (“[T]he power 
to stay proceedings is incidental to the power inherent in every court to 
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control the disposition of the causes on its docket with economy of time 
and effort for itself, for counsel, and for litigants.”). On appeal, this 
court defers to the judgment of the trial court on such matters closely 
associated with the standard functions of the adjudicative process, so 
long as that judgment is not an abuse of the trial court’s discretion. Cf 
Chambers, 501 U.S. at 55. Accordingly, this court reviews the trial 
court’s decision on the waiver issue for an abuse of discretion. See Trust- 
ees of Cent. Laborers’ Welfare Fund v. Lowery, 924 F.2d 731, 733 (7th Cir. 
1991) (affirming trial court’s finding of waiver where the “record amply 
supports” that finding); cf Wei v. Hawaii, 763 F.2d 370, 371 (9th Cir. 
1985) (reviewing trial court’s decision on whether “good cause” existed 
to allow service of process after the 120-day limit for abuse of discre- 
tion). 

The trial court’s opinion on the issue of waiver reflects a careful analy- 
sis of the circumstances of Ziegler’s participation in the litigation and 
the fairness of allowing Ziegler to raise its defenses at an advanced stage 
of litigation. The trial court recognized the importance of Ziegler’s 
assertion of its defenses in its answer. As the trial court noted, this early 
notice provided the Government with ample opportunity to investigate 
the basis of Ziegler’s defenses and cure any defect. See CIT Rule 4(h) (al- 
lowing plaintiff 120 days in which to make proper service of process). 
Compare Santos, 902 F.2d at 1095-96 (defendant’s answer baldly al- 
leged the absence of personal jurisdiction; it did not inform plaintiff of 
defendant’s contention that service of process was inadequate). As the 
trial court noted, the Government chose to ignore Ziegler’s pleadings at 
its own peril. 

Further, the trial court rejected the Government’s argument that 
Ziegler’s failure to include its inadequate service defense in its summary 
judgment motion precluded Ziegler from thereafter raising that de- 
fense. CIT Rule 12(g) provides that a party waives any CIT Rule 12 de- 
fenses (including lack of personal jurisdiction and insufficient service of 
process) that it omits from a motion seeking dismissal under CIT Rule 
12. Summary judgment under CIT Rule 56, however, does not trigger 
this formal waiver rule for CIT Rule 12 defenses. A summary judgment 
motion may, in some cases, bar a defendant from later raising an issue of 
inadequate process, see 5A Wright & Miller § 1387, at 734 (“(Ajt least 
one court has recognized that the spirit of Rule 12(g) is violated when a 
motion challenging service of process is filed after a summary judgment 
motion was made.”), but no factors exist to compel that result in this 
case. As the trial court noted, Ziegler’s summary judgment motion bore 
no relationship to its inadequate service of process defense. This distinc- 
tion supports the trial court’s determination that Ziegler’s failure to 
raise its inadequate process defense in its summary judgment motion 
did not waive its CIT Rule 12 defense. 

Viewing the record as a whole, this court cannot conclude that the 
trial court abused its discretion in allowing Ziegler to challenge personal 
jurisdiction at an advanced stage of the case. Because that challenge re- 
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vealed a defect in the Government’s service of process, the trial court 
properly dismissed the action. 


Costs 
Each party shall bear its own costs. 


AFFIRMED 
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the brief were Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, 
and Jeanne E. Davidson, Assistant Director. Of counsel on the brief was Jeffrey C. Lowe, 
Attorney-Advisor, Department of Commerce. Of counsel were Berniece A. Brown, Chief 
Counsel of Import Administration and Stephen J. Powell, Department of Commerce. 

Mary T. Staley, Collier, Shannon, Rill & Scott, of Washington, D.C., argued for defen- 
dants-appellees Alhambra Foundry Inc., et al. With her on the brief were Paul C. 
Rosenthal, and Robin H. Gilbert. 


Appealed from: United States Court of International Trade. 
Judge TSOUCALAS. 


Before NEWMAN, LOURIE, and BRYSON, Circuit Judges. 


Bryson, Circuit Judge. 


Before its amendment in 1994, the antidumping statute directed that 
when a party to an antidumping proceeding failed to provide properly 
requested information, the Commerce Department was required to 
“use the best information otherwise available” in determining the ap- 
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propriate antidumping duty rate. 19 U.S.C. § 1677e(c) (1988). Pursuant 
to that provision, the Commerce Department developed a protocol that 
allowed it to use the highest dumping margin established in any prior 
administrative review or in the less-than-fair-value proceeding as the 
“best information available” (or “BIA”) rate for an administrative re- 
view in which the foreign exporter did not comply with Commerce’s in- 
quiry. The question presented in this case is whether, when the prior 
antidumping duty rate that Commerce relied upon to establish the BIA 
rate has been invalidated in the course of judicial review, Commerce may 
nonetheless continue to rely on that antidumping duty rate as the BIA 
rate in any pending administrative review proceeding. We hold that it is 
improper for Commerce to continue to use, as the BIA rate, an anti- 
dumping duty rate that has been vacated as erroneous. 


I 

Appellant D & L Supply Company, an American company, imported 
iron castings from the People’s Republic of China during the period rele- 
vant to this case. Plaintiff Guangdong Metals & Minerals Import & Ex- 
port Corporation, a Chinese exporter, supplied Iron castings to D & L 
during that period. 

On March 19, 1986, the Department of Commerce found that iron 
castings from China were being sold in the United States at less than fair 
value. After the International Trade Commission determined that those 
imports were causing injury to U.S. producers of similar castings, Com- 
merce issued an antidumping order and set an antidumping duty rate of 
11.66 percent for the Chinese exporters. 

In the course of its annual administrative reviews of the antidumping 
order, Commerce adjusted the antidumping rates for iron castings sev- 
eral times. For 1987-88 Commerce calculated the rate to be 24.21 per- 
cent, and for 1988-89 Commerce calculated the rate to be 45.92 percent. 
In connection with the administrative review for 1989-90, Guangdong 
was the only Chinese manufacturer or exporter that responded to Com- 
merce’s antidumping questionnaire. Commerce initially established a 
preliminary rate of 63.28 percent for Guangdong, but when it issued its 
final results for the 1989-90 administrative review, Commerce raised 
that rate to 92.74 percent. At the same time, Commerce declared that 
the 92.74 percent rate for Guangdong would also apply to al! other Chi- 
nese manufacturers and exporters of iron castings. 

While Commerce was still conducting the administrative review for 
1989-90, it initiated the administrative review for 1990-91. In connec- 
tion with the 1990-91 review, however, no Chinese exporter, including 
Guangdong, responded to Commerce’s questionnaire. Commerce there- 
fore resorted to its BIA procedures to determine the antidumping duty 
rates for that period. Basing the BIA rate on the highest antidumping 
duty rate from any prior administrative review, Commerce looked to 
what was then the rate for 1989-90—92.74 percent—and it set the 


1990-91 BIA rate for all Chinese manufacturers and exporters at that 
level. 
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Commerce’s various decisions provoked litigation. First, D & L, 
Guangdong, and a group of other importers (U.V. International et al.) 
brought suit in the Court of International Trade contesting the final 
rate of 92.74 percent for 1989-90. Then, when Commerce selected the 
contested 92.74 percent rate as the BIA rate for 1990-91, D & L, Guang- 
dong, and U.V. International et al. appealed that determination as well. 

The Court of International Trade subsequently vacated the 92.74 per- 
cent rate for 1989-90 with instructions that Commerce recalculate the 
antidumping duty rate for that period. At the same time, the court re- 
manded the 1990-91 BIA determination, directing Commerce to “re- 
evaluate the situation [for 1990-91] and deem whether the rate from 
[the 1989-90 review] is still appropriate for use as BIA.” D & L Supply 
Co. v. United States, 841 F Supp. 1312, 1314-15 (Ct. Int’! Trade 1993). 

On remand, Commerce determined that it had overstated the anti- 
dumping duty rate for 1989-90, and it reduced the rate for that period 
from 92.74 percent to 31.05 percent (later revised to 31.51 percent). 
Commerce refused, however, to adjust the BIA rate for 1990-91, which 
had been based on the now-discredited 92.74 percent rate for 1989-90. 
D & Land the other plaintiffs again sought review of the 1990-91 BIA 
rate in the Court of International Trade, but the court upheld the 92.74 
percent rate for that period. D & L and the other U.S. importers have 
appealed from that ruling. 


I] 
On appeal, D & L and U.V. International et al. argue that Commerce 


acted unreasonably by refusing to revise the 1990-91 BIA rate notwith- 
standing Commerce’s recognition on remand that the 1989-90 rate on 
which the BIA rate was based was erroneous. Commerce and a group of 
domestic producers, Alhambra Foundry, Inc., et al., disagree. They ar- 
gue that it was proper for Commerce to use 92.74 percent as the BIA 
rate, because that was the applicable antidumping duty rate for 1989-90 
at the time Commerce calculated the 1990-91 BIA rate, and they con- 
tend that no rule of law requires Commerce to recalculate the BIA rate 
when the prior rate on which it was based is later held to be erroneous. 
The BIA provision in effect at the time Commerce made its margin de- 
terminations in this case provided: 
In making their determinations under this subtitle, the [Com- 
merce Department] * * * shall, whenever a party or any other per- 
son refuses or is unable to produce information requested in a 
timely manner and in the form requested, or otherwise significant- 


ly impedes an investigation, use the best information otherwise 
available. 


19 U.S.C. § 1677e(c) (1988). The statute was amended in 1994 and now 
provides that under such circumstances Commerce shall “use the facts 
otherwise available in reaching the applicable determination under this 
subtitle.” 19 U.S.C. § 1677e(a) (1994). Pursuant to section 1677e, Com- 
merce has adopted a two-tiered method for calculating antidumping 
rates based on BIA. Commerce uses the first tier for respondents who 
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fail to cooperate. To calculate the appropriate dumping rate for first-tier 
firms, Commerce selects the highest margin calculated for any party in 
the less-than-fair-value investigation or in any administrative review. 
Commerce uses the second tier for respondents who substantially coop- 
erate but fail to provide the requested information in a timely manner or 
in the required form. To calculate the appropriate dumping rate for sec- 
ond-tier firms, Commerce selects the higher of (1) the firm’s less-than- 
fair-value margin for the subject merchandise, or (2) the highest 
calculated rate in the current review for the class or kind of merchandise 
from the same country of origin. See Koyo Seiko Co. v. United States, 92 
F.3d 1162, 1167 (Fed. Cir. 1996). Guangdong was accorded first-tier BIA 
treatment in this case. 

Stripped to its essentials, the argument made by Commerce and AI- 
hambra is that there is nothing wrong with using a subsequently invali- 
dated dumping margin as the basis for calculating the BIA rate, because 
the BIA rate is supposed to be sufficiently high to induce respondents to 
cooperate with Commerce’s dumping investigations. See Atlantic Sug- 
ar, Ltd. v. United States, 744 F.2d 1556, 1560 (Fed. Cir. 1984). Because 
there is no way of knowing what Guangdong’s actual dumping margin 
was in 1990-91 (as a result of Guangdong’s failure to provide the infor- 
mation Commerce requested), Commerce argues that 92.74 percent 
cannot be regarded as an inaccurate BIA rate. In addition, Commerce 
argues that to require recalculation of a BIA rate whenever the prior 
dumping margin on which the BIA rate was based is overturned would 
render the process of calculating a BIA rate unduly cumbersome and 
would be contrary to the important interest in achieving finality for ad- 
ministrative review determinations. 

These arguments, although based on valid general considerations, do 
not justify reliance on an invalidated prior antidumping duty rate as the 
“best information available.” If efficiency, finality, and the inducement 
of cooperation were the only goals served by the BIA procedure, the opti- 
mal BIA rate would be a rate at least high enough to ensure that an un- 
cooperative respondent could not profitably export its goods. As this 
court has noted previously, however, “expedition is not the only value 
needed in the implementation of the [antidumping] statute; accuracy is 
also important.” Borlem S.A.-Empreedimentos Industriais v. United 
States, 913 F.2d 933, 939 (Fed. Cir. 1990). Congress’s desire for expedi- 
tious determinations in trade matters “should not be interpreted as au- 
thorizing proceedings that are based on inaccurate data.” Id. at 937. 
Commerce's refusal to revise its BIA rate on remand has resulted in 
what must be characterized as an inaccuracy in the ultimate rate de- 
rived, because the BIA rate is based on an antidumping duty rate that 
has been held to be grossly excessive. 

The procedure that Commerce has followed in this case is contrary to 
the clear import of the applicable statutory language. The pre-1994 ver- 
sion of section 1677e, which applies to this case, requires the use of the 
“best information * * * available” to calculate the dumping margin 
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when a party does not cooperate with Commerce. The statutory direc- 
tive that Commerce use the best information available is intended to 
serve “the basic purpose of the statute—determining current margins 
as accurately as possible.” Rhone Poulenc, Inc., v. United States, 899 
F.2d 1185,1191 (Fed. Cir. 1990); see also Allied-Signal Aerospace Co. v. 
United States, 996 F.2d 1185, 1190, 1191 (Fed. Cir. 1993). Information 
that has conclusively been determined to be inaccurate does not qualify 
as the “best information” under any test, and certainly cannot be said to 
serve the “basic purpose” of promoting accuracy. 

Basing the BIA rate on acalculated rate that is determined to be incor- 
rect is also inconsistent with the policies that the two-tiered BIA scheme 
are supposed to serve. The purpose of using the highest prior antidump- 
ing duty rate as the BIA rate is twofold: it offers some assurance that the 
exporter will not benefit from refusing to provide information, and it 
produces an antidumping duty rate that bears some relationship to past 
practices in the industry in question. The rationale for selecting the 
highest prior antidumping duty rate, rather than some other prohibi- 
tively high rate, is the “common sense inference” that “the highest prior 
margins are the most indicative of current market conditions.” Allied- 
Signal Aerospace Co., 996 F.2d at 1192; see also Rhone Poulenc, Inc., 899 
F.2d at 1190. While the highest prior margin is obviously not a precise 
indicator of current dumping practices, it provides at least some guid- 
ance as to the probable dumping margin in the period for which the ex- 
porter is not providing information, and it is preferable in that respect to 
an arbitrarily selected figure that has no pretension to accuracy. Com- 
merce’s theory—that a prior rate can properly be used as the BIA rate 
even if that rate is found to be grossly excessive—focuses entirely on the 
interest in inducing foreign exporters to cooperate with Commerce’s in- 
vestigations, and it ignores the interest in selecting a rate that has some 
relationship to commercial practices in the particular industry. If the 
antidumping duty rate that Commerce uses as the basis for its BIA rate 
is seriously flawed—as was the case with the 92.74 percent rate at issue 
in this case—the rate ceases to have any utility as a rough index of condi- 
tions in the industry. 

Commerce's practice of refusing to adjust the BIA rate when the un- 
derlying calculated rate is changed does not even consistently serve the 
purpose of maximizing the pressure on foreign exporters to cooperate 
with Commerce’s investigations. The government advised us at oral ar- 
gument that if the prior antidumping duty rate on which the BIA rate 
was based had been adjusted upward rather than downward, Commerce 
still would not have adjusted the BIA rate, but would have stuck with the 
prior rate that was in effect when it selected the BIA rate. In that setting, 
of course, Commerce’s policy would work to the advantage of uncoop- 
erative foreign-exporters and would not serve the deterrent purpose 
that the government claims for it. In sum, we are persuaded that for a 
regulatory scheme that purports to base the BIA rate on actual dumping 
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margins from prior years, reliance on margins that have been demon- 
strated to be inaccurate is irrational. 

This is not to say that Commerce must wait until a particular anti- 
dumping duty rate has been judicially blessed or has otherwise become 
final before that rate can be used as the basis for calculating a BIA rate. 
A margin that has not yet been overturned is presumed to be accurate 
and can properly be used in the BIA determination. Thus, there was 
nothing wrong with using the 92.74 percent rate as the BIA in this case 
until that rate (as it applied to both Guangdong and, by extension, to all 
others subject to the antidumping order) was invalidated in the 1989-90 
administrative review proceedings. Moreover, we do not hold that a BIA 
rate that has become final must be reopened if the prior rate on which it 
was based is subsequently overturned. Commerce could rationally con- 
sider interests in finality to preclude reopening BIA antidumping mar- 
gins on such grounds once they have become final and no longer subject 
to further review. But when the dumping margin on which the BIA rate 
is based is invalidated before the BIA rate has become final, it is irratio- 
nal to ignore the invalidity of the underlying rate and to uphold the BIA 
rate as purportedly based on the “best information available.” 

We do not share the concern expressed by Commerce and the domestic 
producers that intolerable delays will result from prohibiting the use of 
invalidated rates as BIA in any administrative review that has not be- 
come final. As we have noted; nothing in our analysis would require 
Commerce to postpone selecting a BIA rate; the only constraint is that if 
the prior rate on which the BIA is based should be altered in the course 
of administrative or judicial review before the BIA rate becomes final, 
the BIA rate must be adjusted accordingly. The adjustment typically 
should involve no more than a simple change in the duty rate, not the 
sort of procedure that is apt to add significantly to the administrative 
burden on Commerce or the complexity of the administrative review 
process. 

We therefore conclude that Commerce committed legal error when it 
refused to revise its BIA determination in this case, and we decline to 
defer to Commerce’s BIA procedures in that respect. See Borlem, 913 
F.2d at 937 (noting that although this court has an “obligation to give 
substantial weight to an agency’s interpretation of a statute it adminis- 
ters,” it cannot “defer to an interpretation of the law where there are 
compelling indications that that interpretation is incorrect”). Accord- 
ingly, we hold that Commerce must revise the challenged 1990-91 BIA 
rate, which was based on a prior rate that was invalidated while the BIA 
determination was still under review. 


REVERSED AND REMANDED. 
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US. INTERNATIONAL TRADE COMMISSION, APPELLEE, AND ORION CORP 
FERMION, COPELY PHARMACEUTICALS, INC., INTERCHEM CORP AND 
RHONE-POULENC RORER, INC., INTERVENORS 


Appeal No. 95-1448 
(Decided March 7, 1997) 


S. Leslie Misrock, Pennie & Edmonds, of New York New York, argued for appellants. 
With him on the brief were Marcia H. Sundeen, of Washington, D.C., and Joseph 
Diamante, of New York. 

Cynthia P Johnson, Attorney, Office of General Counsel, U.S. International Trade Com- 
mission, of Washington, D.C., argued for appellee. With her on the brief were Lyn M. 
Schlitt, General Counsel, and James A. Toupin, Deputy General Counsel. 

Richard D. Kelly, Oblon, Spivak, McClelland, Maier & Neustadt, PC., of Arlington, Vir- 
ginia, argued for intervenors. With him on the brief were Stephen G. Baxter and Martin M. 
Zoltick. 


Appealed from: United States International Trade Commission. 
Before PLAGER, SCHALL, and BRYSON, Circuit Judges. 
PLAGER, Circuit Judge. 


Tanabe Seiyaku Co., Ltd. and Marion Merrell Dow, Ine. (collectively 
“Tanabe” ) appeal from a final determination of the United States Inter- 
national Trade Commission (“Commission”), in In re Certain Diltiazem 
Hydrochloride & Diltiazem Preparations, No. 3837-TA-349. Tanabe 


petitioned the Commission for a determination that the importation 
and sale of diltiazem by certain named respondents was a violation of 
United States law because the product was produced by a process that 
infringed a patent owned by Tanabe. The Commission denied the peti- 
tion. Tanabe appealed to this court. We affirm the Commission’s deci- 
sion. 


BACKGROUND 
Li, 

Section 1337 prohibits “[t]he importation into the United States * * * 
of articles that * * * are made, produced, processed, or mined under, or 
by means of, a process covered by the claims of a valid and enforceable 
United States patent.” 19 U.S.C. § 1337(a) (1994)!. Tanabe in its com- 
plaint to the Commission alleged that respondents by the importation, 
sale for importation, and sale within the United States of diltiazem hy- 
drochloride and diltiazem preparations, produced by a process infring- 
ing claim 1 of United States Patent No.4,438,035 (the “‘035 patent”), 
were in violation of § 1337. The complaint sought an investigation by 
the Commission and, based on the investigation, issuance of a perma- 
nent exclusion order and permanent cease and desist orders. The com- 


1 This court has exclusive jurisdiction “to review the final determinations of the United States International Trade 
Commission relating to unfair practices in import trade, made under section 337 of the Tariff Act of 1930 (19 U.S.C 
§ 1337).” 28 U.S.C. § 1295(a)(6) (1994 
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plaint named ten respondents; this appeal concerns the Commission’s 
determination as it applies to four of the respondents, Orion Corpora- 
tion Fermion, Interchem Corporation, Copley Pharmaceuticals, Inc., 
and Rhone-Poulenc Rorer, Inc. (collectively “Fermion”). 

The Commission referred the matter to an administrative law judge 
(“ALJ”) for an evidentiary hearing and initial determination. The pro- 
ceedings were suspended during reexamination proceedings of the pat- 
ent, requested by certain of the respondents. The suspension was lifted 
after the United States Patent and Trademark Office (“PTO”) con- 
firmed the patentability of all claims of the ‘035 patent, including claim 
1, the only claim at issue. 

The ALJ, following extensive pre-trial proceedings and a two-week 
hearing involving all parties, in an exhaustive 334-page opinion con- 
cluded that claim 1 was not infringed by any of the respondents, was in- 
valid because it was obvious in view of the prior art, and was 
unenforceable due to inequitable conduct in its procurement.” On certi- 
fication to the Commission, the Commission affirmed the ALJ’s disposi- 
tion of the matter, albeit on narrower grounds than those recited by the 
Ald. 

The Commission limited its affirmance to the ALJ’s interpretation of 
claim 1 and his consequent conclusion that the ‘035 patent was not in- 
fringed by any of the respondents. The Commission did not find it neces- 
sary to reach the issues of validity and enforceability, and took no 
position on those issues. Further, the Commission, by not reviewing 
them, caused the ALJ’s findings in his initial determination regarding 
importation and the existence of a domestic industry to become a part of 
the Commission’s final determination. 

The ‘035 patent is a method or process patent. It discloses and claims a 
chemical process for preparing diltiazem hydrochloride, a pharmaceuti- 
cal product used to treat various cardiovascular diseases, sold in dosage 
form by Tanabe under the name CARDIZEM®. There was an earlier, 
now expired, patent on the product itself, diltiazem hydrochloride, 
United States Patent No. 3,562,257 (the “‘257 patent”), also assigned to 
Tanabe. This product patent and its prosecution play a significant part 
in the Commission’s interpretation of claim 1 of the ‘035 patent, as shall 
be explained below. 


om . > = n - ~ on L 
“The ALJ also issued Order No. 52, granting a motion for sanctions against Tanabe due to the failure of five Tanabe 


witnesses to answer deposition questions. The sanctions were issued as alternative relief, to be imposed only in the 
event that the Commission concluded that respondents infringed the ‘035 patent. The Commission's disposition of the 
matter mooted the order. 
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That claim, claim 1 of the ‘035 patent, reads: 


1. A method of preparing a benzothiazepine derivative of the for- 
mula: 


OCH, 


CH2 CH, N(CH3)2 


wherein R is a hydrogen or acetyl, or a pharmaceutically acceptable 
acid addition salt thereof, which comprises condensing a compound 
of the formula: 


ACH, 


N—\ 
a 


wherein R is the same as defined above, with 2-(dimethylami- 
no)ethy] halide either in the presence of potassium hydroxide in ace- 
tone or in the presence of potassium carbonate in a solvent selected 
from acetone, lower alkyl acetate, a mixture of acetone and water 
and a mixture of lower alkyl acetate and water, and if required, fur- 
ther converting the product into a pharmaceutically acceptable 
acid addition salt thereof. 


(emphasis added). 

The chemical reaction recited in claim 1 is known as an “N-alkyla- 
tion” reaction. Compound II, the starting material for the N-alkylation 
reaction, is sometimes referred to as “TZP.” At issue on appeal is the em- 
phasized portion of the claim, which recites five combinations of “bases” 
and “solvents” used in performing the chemical reaction. The five base- 
solvent combinations disclosed in the ‘035 patent and recited in claim 1 
are: 


Combination Base Solvent 
potassium hydroxide acetone 
potassium carbonate acetone 
potassium carbonate acetone and water 
potassium carbonate lower alkyl acetate 
potassium carbonate lower alkyl acetate and 
water 
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The accused Fermion process involves performing the N-alkylation of 
TZP in the presence of the base potassium carbonate and, rather than 
acetone, the solvent butanone (also known as “methyl ethyl ketone” or 
“MEK”) mixed with water. Because the parties agree that the use of this 
base-solvent combination is not within the literal language of claim 1, 
the issue before the Commission, and now before us, is whether claim 1 
is infringed under the doctrine of equivalents. More specifically, the is- 
sue is whether the use of butanone in the Fermion process instead of the 
acetone in the patent claim constitutes a “substantial” or “insubstan- 
tial” difference between the accused process and the patent. If the differ- 
ence is substantial, there would be no infringement under the doctrine 
as it has recently been enunciated by this court, see Hilton Davis Chem. 
Co. v. Warner-Jenkinson Co., 62 F.3d 1512, 35 USPQ2d 1641, (Fed. Cir. 
1995) (in bane), rev’d on other grounds, No. 95-728, 1997 WL 84999 
(U.S. Mar. 3, 1997); if the difference is insubstantial, there would be in- 
fringement, and therefore the importation and sale of the product pro- 
duced by the process would be in violation of § 1337. 

2. 

Solvents are used to dissolve reactants, which permits the reactants 
to come into contact with each other and undergo chemical reactions. 
Butanone and acetone are similar in that they are both “ketones” (or- 
ganic compounds having a “carbonyl group”). Moreover, they are “ho- 
mologs,” that is, they differ only in that butanone contains an additional 
“methylene group.” Their structures are illustrated below: 

Oo Oo 


Il ll 
€h—-c er. CH=-cH:—-¢ cn, 


Acetone Butanone 
In interpreting claim 1, and in assessing infringement under the doc- 
trine of equivalents, the Commission? considered the claim language, 
the patent specification the prosecution history, and certain extrinsic 
evidence. The Commission noted that Tanabe filed a Statement of Art 
with the PTO dated January 6,1983. The statement called the examin- 
er’s attention to the ‘257 patent (the earlier product patent) and one 
other reference. In distinguishing the claimed invention of the ‘035 pat- 
ent from the ‘257 patent, Tanabe stated: 
In contrast, Applicants’ invention is the condensation of the acy- 
lated form of reference compound II (our II) without prior conver- 
sion to the alkali metal salt thereof but rather in the presence of 
potassium hydroxide in acetone or potassium carbonate in acetone, 
lower alkyl acetate, water-acetone, or water-lower alkyl] acetate. 
The Commission noted that in this statement, as well as in claim 1, Ta- 
nabe chose to describe its invention in the form of exact base-solvent 


} The opinion of the Commission itself is a relatively brief nine pages, and essentially approves the findings and con- 
clusions of the ALJ as recited in his much more extensive opinion. References therefore to “the Commission's” findings 
and conclusions incorporate the findings of the ALJ as well as the conclusions of both the ALJ in his initial decision and 
the Commission in its final decision 
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combinations, rather than in terms of categories of bases and solvents, 
which Tanabe had done in its ‘257 patent, and in other patents. 

The Commission also noted that Tanabe distinguished the invention 
claimed in the ‘035 patent over the prior art ‘257 patent on the basis that 
the precise base-solvent combinations claimed by Tanabe provide high 
yields under safe and economical conditions. Tanabe represented to the 
PTO: “[I]t is clear that the reference process yields are in the range of 65 
to 70% ***. Applicants’ invention, on the other hand, gives yields 
which are no less than 87% . It is therefore clear that applicants’ inven- 
tion is patentable over the prior art.” 

The Commission noted that the ‘035 patent does not mention the use 
of any organic solvent other than acetone and lower alky! acetates. The 
Commission found it “particularly noteworthy that although the ‘035 
patent discloses a subclass of ‘lower alkyl acetates,’ it did not disclose a 
class or subclass of lower alkyl ketones. Rather, the disclosure of ketones 
was limited to a single ketone, i.e., acetone.” 

The Commission ‘contrasted the language of claim 1 and the disclo- 
sure of only two solvents with Tanabe’s discl losure of a range of solvents 
in the ‘257 patent. In that patent, Tanabe disclosed that the N-alkyla- 
tion reaction is carried out in “a solvent (e.g. dioxane, toluene, xylene, 
dimethylsulfoxide).” The Commission concluded that one of ordinary 
skill in the art reading the ‘035 patent and file history “would conclude 
that the only solvents taught by the ‘035 patent as suitable for the 
claimed N- alkylation reaction were acetone and lower alky! acetates, 
which in some cases may be mixed with water.” 

The Commission also considered statements made by Tanabe to for- 
eign patent offices in prosecuting ‘035 counterpart applications in Fin- 
land and Israel, and before the European Patent Office (“EPO”). The 
‘035 counterpart applications were initially rejected by all three ¢ of those 
patent offices, all citing United States Patent No. 3,075,967 to Krapcho 

(“’967 patent”). In response to those rejections, Tanabe argued that the 
invention was patentable over the ‘967 patent because Tanabe’s five 
specific base-solvent combinations gave unexpectedly better results 
than other combinations of bases and solvents. Tanabe submitted a 
Comparative Test Report to show the examiners that the five specific 
base-solvent combinations were better than other base-solvent com- 
binations. Tanabe argued to each of the three patent offices that its in- 
vention was not obvious, stating: 


Judging from the facts (i) that [the ‘967 patent] teaches neither the 
use of potassium carbonate as the base nor the use of specific base- 
solvent combinations to be employed in the method of the present 
invention; (ii) that, when the condensation reaction was carried out 
by the use of sodium hydroxide or sodium carbonate as the base, the 
yield of the product was less than 10%; and (iii) that, even if potas- 
sium hydroxide or potassium carbonate was used as the base, the 
yield of the product was less than 30% in the case where dioxane, 
toluene or methanol was used, it is believed that the above men- 
tioned advantages of the present invention have never been taught 
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or suggested by [the ‘967 patent]. Thus [use of] the specific base-sol- 
vent combinations of the present invention is not obvious. 
(emphasis added). 

The Commission concluded that, based on claim language and the 
statements made to foreign patent offices as part of the prosecution his- 
tory, Tanabe showed that it “intended to exclude all bases and solvents 
other than as particularly claimed, including those that might generally 
be thought of as equivalent, because the inventors believed that only 
through the unique base/solvent combinations stated could their re- 
quirements to produce diltiazem in high yield be realized.” 

In evaluating whether Fermion’s process infringes under the doctrine 
of equivalents, the Commission noted that the burden was on Tanabe to 
show that the substitution of butanone for acetone was an insubstantial 
change. The Commission observed that acetone is chemically related to 
butanone and that a person skilled in the art might normally be ex- 
pected to try to substitute butanone for acetone. However, it determined 
that a person skilled in the art would notice the specificity and exclusiv- 
ity of claim 1 regarding the use of acetone in the N-alkylation reaction, 
and would conclude that other ketones, such as butanone, were not in- 
cluded because they did not work. It also noted that simply substituting 
butanone for acetone in the ‘035 patent examples would not generally 
work, unless conditions were carefully controlled, and that the ‘035 pat- 
ent does not teach how to optimize critical process variables. The Com- 
mission concluded that: 


In view of Tanabe’s decision to use restrictive language in the 
claims of the ‘035 patent, specifying only acetone and no other key- 
tone [sic, ketone] solvent, and given the admissions made to the 
PTO about the specificity of the claimed invention, and the further 
admissions Tanabe made to the EPO and other foreign patent of- 
fices, it has not been shown that Fermion’s use of MEK is equiva- 
lent to the acetone covered by claim 1 of the ‘035 patent. Therefore, 
it has not been demonstrated that the accused Fermion process in- 
fringes claim 1 of the ‘035 patent. 


DISCUSSION 

On appeal, Tanabe asserts that the Commission erred in its construc- 
tion of claim 1 and in its consequent determination that Fermion’s pro- 
cess did not infringe under the doctrine of equivalents. Tanabe further 
asserts that the Commission erroneously invoked an estoppel against 
Tanabe regarding the proper range of equivalents based upon the pur- 
ported subjective intent of the inventors, limitations not a part of claim 
1, and irrelevant statements made to foreign patent offices. 

The determination of whether an accused product or process in- 
fringes a claim in a patent is universally understood to involve two steps. 
First, we construe the claim asserted to be infringed to determine its 
meaning and scope. Second, we compare the properly construed claim to 
the accused product or process. Markman v. Westview Instruments, Inc., 
52 F.3d 967, 976, 34 USPQ2d 1321,1326 (Fed. Cir. 1995) (in banc), aff'd, 
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116 S. Ct. 1384(1996). In addressing these two steps, the burden is on 
the patent owner to establish infringement by a preponderance of the 
evidence. SmithKline Diagnostics Inc. v. Helena Lab. Corp., 859 F.2d 
878, 889, 8 USPQ2d 1468,1477 (Fed. Cir. 1988). The patent owner must 
show that every limitation of the patent claim asserted is found in the 
accused process or product, either literally or under the doctrine of 
equivalents. Id. 

Whether a product or process infringes the properly construed claims 
of a patent, literally or under the doctrine of equivalents, is a question of 
fact. Hilton Davis Chem. Co. v. Warner-Jenkinson Co., 62 F3d 
1512,1520, 35 USPQ2d 1641,1647 (Fed. Cir. 1995) (in banc), rev’d on 
other grounds, No. 95-728,1997 WL 84999 (U.S. Mar. 3, 1997). We re- 
view factual determinations of the Commission under the “substantial 
evidence” standard. 19 U.S.C. § 1337(c) (1994); 5 U.S.C. § 706 (1994). 
The proper construction of a claim, on the other hand, is solely a matter 
of law, over which on appeal we exercise complete and independent re- 
view. Markman, 52 F.3d at 979, 34 USPQ2d at 1329. 

To determine the meaning and scope of a claim, we examine the claim 
language, the specification, and the prosecution history. Extrinsic evi- 
dence, that is, evidence outside the record before the PTO, such as ex- 
pert testimony about how those skilled in the art would interpret 
certain language in the claim, may also be considered when appropriate 
as an inherent part of the process of claim construction and as an aid in 
arriving at the proper construction of the claim. Id. 

To determine whether solvents other than those recited in claim 1 
could be used in the claimed N-alkylation reaction without fear of in- 
fringement, a competitor would look to the claim language, the specifi- 
cation, and the patent’s prosecution history. The Commission correctly 
noted that, in the specification and claims, Tanabe chose to define its in- 
vention in terms of specific base-solvent combinations, rather than in 
terms of categories of bases and solvents. A person skilled in the art 
would know that Tanabe could have used the term “lower alkyl ketone” 
to describe a class of ketone solvents including butanone and acetone. 
Tanabe used a similar term to describe a class of acetate solvents, claim- 
ing the use of a “lower alkyl acetate” solvent, either by itself or with wa- 
ter, rather than claiming only a specific acetate solvent. 

For ketone solvents, Tanabe took a different approach to describing 
and claiming its invention, describing and claiming acetone as the only 
ketone solvent, to be used either by itself or with water. This specific 
claim language would suggest to a person skilled in the art that ketones 
other than acetone may not be useful for the N-alkylation reaction. In 
other words, the claim language itself, and the specification, suggest 
that substituting butanone for acetone is not an insubstantial change. 
Although we do not speculate on Tanabe’s reasons for disclosing and 
claiming the use of only one ketone solvent, we note that: 


the doctrine of equivalents is not available for the attainment in 
court of a scope of protection which encompasses subject matter de- 
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liberately removed from examination by the PTO during prosecu- 
tion through narrow claiming. * * * [I]t is impermissible to erase 
under the doctrine of equivalents “meaningful limitations of the 
claim on which the public is entitled to rely in avoiding infringe- 
ment.” 


Genentech, Inc. v. Wellcome Found., Ltd., 29 F.3d 1555,1568 n.41, 31 
USPQ2d 1161, 1171 n.41 (Fed. Cir. 1994) (citation omitted). 

In considering the prosecution history of the ‘035 patent, the Com- 
mission correctly noted that in a Statement of the Art filed by Tanabe 
with the PTO, Tanabe defined its invention in terms of the exact base- 
solvent combinations recited in claim 1. Tanabe also stated that its pro- 
cess resulted in “yields which are no less than 87%.” Consequently, a 
review of the prosecution history by a competitor would reinforce the 
suggestion in the claim language and specification that using other ke- 
tone solvents, such as butanone, is not an insubstantial change from us- 
ing acetone. Moreover, the prosecution history suggests that other 
ketone solvents may result in lower yields than the claimed solvents. 

The sharply restricted nature of the claims has much to do with the 
scope we accord to the doctrine of equivalents. Tanabe contends that the 
Commission erred in limiting the scope of equivalents based upon the 
inventors’ purported intent and in relying on the inventors’ pre-ap- 
plication experiments. In support, Tanabe cites the following statement 
in a footnote in the initial decision: 


Tanabe’s decision not to disclose the use of other ketones might 


have been based on experimental failures, such as Tanabe’s failed 
TZP N-alkylation experiment with potassium hydroxide as the 
base and toluene as the solvent. Testimony at the hearing by the in- 
ventors might have elucidated this subject further. 


Tanabe also refers the court to other statements in the initial decision, 
including: “Tanabe’s [1981] experiments with MEK either resulted in 
no product or impure product,” and a statement in a footnote that 
“(t]his failure on Tanabe’s part may explain why MEK was not claimed 
in the ‘035 patent.” Tanabe then cites Atlas Powder Co. v. E.I. du Pont 
De Nemours & Co., 750 F.2d 1569, 224 USPQ 409 (Fed. Cir. 1984), and 
argues that the Commission erred in relying on the inventors’ pre-ap- 
plication experiments to determine that butanone is not interchange- 
able with acetone. Tanabe asserts that the Commission improperly 
relied on Tanabe’s confidential laboratory notebooks in concluding that 
experiments not part of the prosecution history create an “experimental 
estoppel” that limits the application of the doctrine of equivalents in 
this case. 

We do not read the Commission’s opinion to establish any estoppel 
based on pre-application experiments performed by Tanabe. On the 
contrary, the Commission properly considered Tanabe’s pre-application 
experiments in assessing whether there is a substantial difference be- 
tween the claimed and accused processes. Tanabe’s unsuccessful experi- 
ments with butanone indicate that the inventors did not consider 
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butanone to be interchangeable with acetone for use in the claimed 
N-alkylation process. 

The Commission also considered the statements made by Tanabe in 
prosecuting foreign counterparts to the ‘035 patent. As earlier ex- 
plained, in response to rejections for obviousness Tanabe argued that its 
process was patentable over the prior art because its five specific base- 
solvent combinations gave unexpectedly better results than other com- 
binations of bases and solvents. Tanabe submitted a Comparative Test 
Report to demonstrate the effectiveness of its base-solvent combina- 
tions. Tanabe argued before the EPO, and the Finland and Israel patent 
offices, that use of “the specific base-solvent combinations of the present 
invention is not obvious.” 

Tanabe argues that the Commission erred in considering foreign pro- 
secution history, improperly finding a “foreign prosecution estoppel” to 
limit the application of the doctrine of equivalents. We do not read the 
Commission’s decision to establish any estoppel related to the prosecu- 
tion of foreign counterparts to the ‘035 patents. In evaluating infringe- 
ment under the doctrine of equivalents, “representation[s] to foreign 
patent offices should be considered * * * when [they] comprise relevant 
evidence.” Caterpillar Tractor Co. v. Berco, S.p.A., 714 F.2d 1110, 1116, 
219 USPQ 185, 188 (Fed. Cir. 1983). 

In the present case, the representations made to foreign patent offices 
are relevant to determine whether a person skilled in the art would con- 
sider butanone or other ketones to be interchangeable with acetone in 
Tanabe’s claimed N-alkylation reaction. Because Tanabe represented 
that its “specific base-solvent combinations” distinguish its process 
from the prior art, Tanabe’s statements to foreign patent offices suggest 
to a person skilled in the art that other solvents, including butanone, 
may not be interchangeable with the claimed solvents. 

In determining that butanone is not interchangeable with acetone in 
the claimed N-alkylation reaction, the Commission reviewed experi- 
ments performed by Fermion and by Tanabe’s expert, Professor Bald- 
win. The Commission found that Professor Baldwin’s tests demonstrate 
that substituting butanone for the claimed solvents resulted in lower 
yields or productivity than that achieved in the examples in the patent. 
As for Fermion’s tests, the Commission found that Fermion duplicated 
examples disclosed in the patent, substituting butanone for the dis- 
closed solvents, and found that butanone generally produced substan- 
tially worse results. 

There was an exception. The Commission found that when Fermion 
substituted butanone for acetone in Example 2, the reaction produced a 
slightly better yield with butanone. Tanabe argues that these results are 
“dispositive,” and indicate that Fermion’s process infringes under the 
doctrine of equivalents. Example 2 teaches conditions for performing 
the N-alkylation reaction using potassium carbonate as the base and 
acetone and water as the solvent system. Although when Fermion sub- 
stituted butanone for acetone in this example, it achieved similar results 
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to those reported in the patent for Example 2, the Commission also 
found that Fermion was unable to duplicate Example 2 using butanone 
in larger-scale pilot plant tests on two occasions. 

To determine how to adjust reaction conditions to achieve consistent 
results in its N-alkylation process, Fermion conducted numerous exper- 
iments between 1983 and 1986. By performing these experiments, Fer- 
mion learned to adjust critical process conditions to achieve consistent 
high yields for the N-alkylation reaction. The extensive experimenta- 
tion performed by Fermion, which involved a variety of solvents, bases, 
and reaction conditions, suggests that Fermion’s activities are better de- 
scribed as “designing around” the ‘035 patent rather than “copying.” 
Moreover, these experiments support the conclusion that butanone is 
not readily interchangeable with acetone in the claimed process. 

Although the preceding review of the claim and its proper construc- 
tion is more than sufficient to affirm the Commission’s conclusion, the 
record shows that the parties also presented evidence on whether Fer- 
mion’s process satisfies the function-way-result test for infringement 
under the doctrine of equivalents. See Hilton Davis, 62 F.3d at 1517-18, 
35 USPQ2d at 1645. The Commission found that the claimed process op- 
erates by way of a “surface solvent phase,” and that Tanabe offered no 
evidence that a surface solvent phase was present in the Fermion pro- 
cess. 

The Commission’s decision that Fermion’s process does not infringe 
the ‘035 patent under the doctrine of equivalents reflects a proper 
construction of the patent claim, and to the extent it is dependent on fac- 
tual determinations, is supported by substantial evidence. We have con- 
sidered Tanabe’s other arguments on appeal and find them to be 
unpersuasive. 


CONCLUSION 
Accordingly, the Commission’s decision is 


AFFIRMED. 
Each party to bear its own costs. 
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PER CURIAM. 


In this trade case, the International Trade Administration of the De- 
partment of Commerce (ITA), and the International Trade Commission 
(ITC) found that Taiwanese imports of color television receivers (CTVs) 
pose a threat of material injury to domestic industry. Color Television 
Receivers, other than Video Monitors, from Taiwan, 49 Fed. Reg. 18,337 
(Dep’t Comm. 1984) (Final Determination). In its Final Determination, 
the United States Department of Commerce (Commerce) refused AOC 
International’s (AOC) proposed adjustments to the cost of production 
and constructed value. Color Television Receivers, Except for Video 
Monitors, From Taiwan; Final Results of Antidumping Duty Adminis- 
trative Review, 56 Fed. Reg. 65,218 (Dec.16, 1991) (Final Results). The 
United States Court of International Trade sustained Commerce’s re- 
jection of AOC’s claimed adjustments. Zenith Elecs. Corp. v. United 
States, No. 92-01-00007, 1994 WL 704955 (Dec. 13,1994 CIT). It also 
sustained Commerce’s remand determination. Zenith Elecs. Corp. v. 
United States, No. 92-01-00007, 1995 WL 251569 (Apr. 25, 1995 CIT). 
Under the standard of review which requires that substantial record ev- 
idence support Commerce’s decision, this court affirms. 
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BACKGROUND 


Antidumping laws impose additional duties on imported products be- 
ing sold, or likely to be sold, at less than their fair value to the harm of a 
domestic industry. 19 U.S.C: § 1673 (1994). The difference between the 
foreign market value and the United States price for the merchandise 
establishes the amount of the additional duty. Id. 

In 1984, Commerce determined that several Taiwanese companies 
sold CTVs at less than fair value in the United States, injuring the do- 
mestic television industry. Final Determination at 18,337. Therefore, 
the United States Customs Service imposed antidumping duties on 
CTVs from Taiwan. See 19 U.S.C. §§ 1673, 1673e(a). Six periodic admin- 
istrative reviews would determine the actual duties. 19 U.S.C. § 1675(a) 
(1994). 

Commerce initiated an administrative review of CTVs for the fourth 
review period extending from April 1, 1987, through March 31, 1988. 
The administrative review included AOC as well as other exporters. Ini- 
tiation of Antidumping and Countervailing Duty Administrative Re- 
views, 53 Fed. Reg. 18,324 (1988). During the review, Commerce 
confronted allegations that AOC sold its CTVs in its home market at 
prices below the cost of production. Color Television Receivers, Except 
for Video Monitors, From Taiwan; Preliminary Results and Termina- 
tion in Part of Antidumping Duty Administrative Review, 56 Fed. Reg. 
36,765, 36,766 (1991). To verify costs, Commerce issued a questionnaire 
to AOC requesting data on AOC’s: (1) accounting practices; (2) materi- 
als costs; (3) labor costs; (4) factory overhead; (5) selling, general, and 
administrative expenses; (6) profit; (7) packing expenses; (8) production 
costs; and (9) subsidies. 

In its response, AOC claimed an adjustment to its fixed overhead ex- 
penses by a “sponsored” amount and to its research and development 
(R&D) expenses by a “reimbursement” amount. After Commerce ques- 
tioned these adjustments, AOC produced a two-paragraph contract, al- 
legedly entered into on February 18, 1987, under which AOC’s sole 
home-market distributor, Overseas Electronics Corporation (OEC), 
agreed to pay AOC NT$ 24,000,000. AOC deducted this amount from its 
overhead and R&D expenses for 25” and 28” CTVs. Based on this infor- 
mation, Commerce could not determine that OEC had reimbursed AOC 
for R&D on large screen CTVs. Final Results at 65,223. Therefore, Com- 
merce rejected AOC’s claimed adjustment for reimbursement. 

Commerce also rejected AOC’s labor rate calculations. AOC claimed 
that labor rates for CTVs differed significantly from labor rates for simi- 
lar products at the same production center. AOC met this rejection by 
providing Commerce its payroll accounting records. Commerce, howev- 
er, still found no justification for the significantly different labor rates. 
Commerce, therefore, used AOC’s average labor costs in its foreign mar- 
ket value calculation. Final Results at 65,224. 

AOC appealed Commerce’s duty determination to the Court of Inter- 
national Trade. AOC charged that Commerce had overstated its anti- 
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dumping liability for this administrative review period. The Court of 
faceaational Trade sustained Commerce’s actions. This appeal fol- 
lowed. 


DISCUSSION 


The Court of International Trade has the duty of determining wheth- 
er, on the record as a whole, substantial evidence supports the findings 
of Commerce. 19 U.S.C. § 1516a(b) (1994). This court again examines 
the findings of the Department of Commerce to discern whether sub- 
stant tial evidence supports the determination. See Atlantic Sugar, Lid v. 
United States, 744 F.2d 1556,1559 (Fed. Cir. 1984) ) (applying the sub- 
stantial evidence standard in reviewing the agency’s determination). 

Substantial record evidence supports Commerce’ s determination. 
AOC challenges two aspects of the Commerce Department’s calcula- 
tions of the cost of production. First, AOC challenges Commerce’s de- 
nial of an adjustment for reimbursement of R&D expense. In support of 

this adjustment, AOC produced only a two-paragraph contract and evi- 
dence of reimbursement payments from OEC. When Commerce sought 
further clarification of this evidence, AOC could not show that it had ac- 
tually performed the R&D referred to in the contract. Moreover, the in- 
formation AOC did supply—alleged R&D equipment purchase orders— 
showed purchases over six months before the OEC contract date. Also, 
AOC - parently finished some R&D projects before AOC entered the 
contract. Finally, AOC produced no records relating the R&D expendi- 
tures to specific projects, and the totals for the alleged expenditures did 
not match the claimed reimbursement amount. In light of this record, 
substantial evidence supports Commerce’s denial of an adjustment to 
reimbursement for R&D expenses. 

Second, AOC challenges Commerce’s decision to use AOC’s average 
labor rates, instead of its project-specific labor rates for CTVs. AOC al- 
lege d t that its payroll accounting records reflect product-specific labor 

ates. Upon verification, however, AOC could not relate the cost center 
is to the factory floor arrangement. Moreover, the production cards 
were not linked to specific cost centers. Thus, Commerce could not es- 
tablish the veracity of AOC’s labor cost allocation based on those re- 
cords. Finally, the subject and non-subject product labor rates differed 
greatly. AOC provided no evidence that significantly different processes 
were used to produce the seni and non-subject products. Again, in 
this challenge, substantial record evidence supports Commerce’s find- 


‘ngs 
ings 


Q 


Applying the Atlantic Sugar standard, this court’s review of Com- 
merce’s findings shows that substantial evidence supports the agency 
determination. Unfortunately, the brief opinion of the Court of Interna- 
tional Trade gives little confidence that the trial court understood and 
fully applied the substantial evidence standard to the Commerce deci- 

sion. Because this court, however, reviews the Commerce decision di- 
rectly, we reach a decision without reviewing the sufficiency of the trial 
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court adjudication. Therefore, this court affirms without vacating and 
remanding the decision of the Court of International Trade. 
Costs 
Each party shall bear its own costs. 


AFFIRM 


PLAGER, Circuit Judge, concurring. 

I concur in the judgment reached by the court, applying the Atlantic 
Sugar standard of review. I also concur with much of what Judge Rader 
states in his concurring opinion about that standard of review. The re- 
view called for by Atlantic Sugar finds support in neither the statutes 
nor in common sense. The Court of International Trade first hears the 
appeal and applies its expertise to the review of the decisions of the agen- 
cies involved, utilizing the statutory standard of review which includes 
determining whether substantial evidence supports the fact-finding of 
the agencies. For us to purport to review again the agency record of deci- 
sion to determine if substantial evidence exists has at least three perni- 
cious consequences. First, it encourages disappointed litigants with 
deep pockets to seek a second bite at the apple, often with no visible 
benefits except to the litigators since generally we are not likely to re- 
verse on that ground. Second, such appeals waste scarce judicial re- 
sources and deflect our attention from substantive issues which might 
be determinative. And third, the judges of the CIT cannot help but feel 
their efforts at review of the record, often extensive and thorough, are 
unappreciated. 

Congress left unstated the standard on appeal by which we should re- 
view the judgments of the CIT in these matters. The Universal Camera 
standard utilized by the Supreme Court in similar situations makes em- 
inently good sense. I would apply it here, as well as in comparable situa- 
tions in which we review the judgment of a reviewing court which has 
already applied the substantial-evidence-in-the-record test to an initial 
adjudication. See, e.g., Munn v. Secretary of the Dep’t of Health and Hu- 
man Serus., 970 F.2d 863 (Fed. Cir. 1992); Bradley v. Secretary of the 
Dep’t of Health and Human Servs., 991 F.2d 1570, 1576 (Fed. Cir. 1993) 
(Plager, J., concurring in part and dissenting in part) (critiquing the 
court’s inconsistent practice of reviewing anew in vaccine cases the fact- 
finding of special masters when already reviewed by the Court of Feder- 
al Claims) 


RADER, Circuit Judge concurring. 
Because this court correctly applies the standard of review set forth in 
Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556 (Fed. Cir. 1984), I 
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must abide by this court’s precedent and concur in the judgment. How- 
ever, while I concur that substantial record evidence supports Com- 
merce’s determination, I write separately to question whether Atlantic 
Sugar articulates the proper standard of review. 

In reviewing the Commerce action, the Court of International Trade 
applied the standard of review under 19 U.S.C. § 1516a(b) (1994).! Un- 
der this standard, the Court of International Trade must reverse any de- 
termination, finding or conclusion found to be “unsupported by 
substantial evidence on the record.” Jd. 

Beginning with Atlantic Sugar, this court has often applied anew the 
substantial evidence standard in section 1516a for review of decisions 
from the Court of International Trade. See Rhone Poulenc Inc. v. United 
States, 899 F.2d 1185 (Fed. Cir. 1990); Matsushita Elec. Indus. Co. v. 
United States, 750 F.2d 927 (Fed. Cir. 1984). Although bound to follow 
the Atlantic Sugar standard, I perceive that the statute and its history 
suggest that this court has misapprehended the proper standard of re- 
view. 


SECTION 1516a 

In Atlantic Sugar, this appellate court first reviewed a determination 
from Commerce for substantial evidence, thus duplicating the trial 
court’s review. Other than citation to section 1516a, Atlantic Sugar gave 
no explanation for according no deference to decisions of the Court of 
International Trade. 744 F.2d at 1559. Carefully read, section 1516a nei- 
ther requires nor suggests the standard of review for this court’s review 
of decisions from the Court of International Trade. 

Section 1516a(b)(1)(B)(i) sets forth the substantial evidence standard 
for review by the Court of International Trade: 


The court shall hold unlawful any determination, finding, or con- 
clusion found—in an action brought under paragraph (2) of subsec- 
tion (a) of this section, to be unsupported by substantial evidence on 
the record, or otherwise not in accordance with law. 


19 U.S.C. § 1516a(b)(1)(B)(i) (emphasis added). Section 1516a(b)(1) 
(B)(i) defines the standard of review of “the court” for actions under sec- 
tion 1516a(a)(2)(A). See footnote 1, supra. Section 1516a(a)(2)(A), in 
turn, enumerates the sole jurisdiction of the Court of International 
Trade over antidumping and countervailing duty order disputes: 


1Section 1516a(a)(2)(A) reads 
Within thirty days after— 
(i) the date of publication in the Federal Register of— 
(I) notice of any determination described in clause (ii), (iii), (iv), (v), or (viii) of sub graph (B){, 


(II) an antidumping or countervailing duty order based upon any determination desc 
subparagraph (B), or 


(III) notice of the implementation of any determination described in clause (vii) of subparagraph (B), or 
(ii) the date of mailing of a determination described in clause (vi) of subparagraph (B), 


ed in clause (i) of 


an interested party who is a party to the proceeding in connection with which the matter arises may commence an 
action in the United States Court of Intentional Trade by filing a summons, and within thirty days thereaft 
complaint, each with the content and in the form, manner, and style prescribed by the rules of that court, cont 
ing any factual findings or legal conclusions upon which the determination is based 
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Within thirty days after—an antidumping or countervailing duty 
order * * * aninterested party * * * may commence an action in the 
United States Court of International Trade. 


19 U.S.C. § 1516a(a)(2)(A) (1994). In other words, “the court” referred 
to in section 1516a is the Court of International Trade. 

Thus, the statute invoked by Atlantic Sugar as the sole explanation 
for this court’s standard of review in fact refers only to the standard of 
review for the Court of International Trade. Section 1516a(b) does not 
refer to any other court. Section 1516a therefore does not supply a stan- 
dard of review for this court on appeal. 

The historical context of judicial review in trade cases also enlightens 
this court’s examination of its standard of review. Beginning in 1890, a 
special forum within the Department of Commerce, the Board of Gener- 
al Appraisers, reviewed Customs decisions. Act of June 10, 1890, ch. 
407, § 12, 26 Stat. 131, 136. In response to expanding import transac- 
tions, in 1926, Congress replaced the board with the United States Cus- 
toms Court, an Article I court. Pub. L. No.69- 307, 44 Stat. 670 (1926). 
Congress later declared the Customs Court an Article [11 court. Pub. L. 
No. 84-703, 70 Stat. 532 (1956). In 1980, Congress renamed the Cus- 
toms Court the Court of International Trade to more accurately de- 
scribe its expanded role. 

Before 1979, trade law drew little distinction between judicial review 
of trade classification cases and of the more complex antidumping and 
countervailing duty actions. In particular, those early provisions did not 
provide for adequate judicial review of antidumping actions. See S. Rep. 
No. 249, 96th Cong., Ist Sess. 245 (1979). The Trade Agreements Act of 
1979 dramatically altered the scope of judicial review for antidumping 
and countervailing duty actions. The 1979 Act expanded the standing of 
parties to challenge antidumping actions, increased the equitable au- 
thority of the courts, and provided clearer standards of review. The Act 
also eliminated the frequent interlocutory appeals by requiring exhaus- 
tion of administrative remedies and limited the Court of International 
Trade’s review to the agency record. Consistent with this record review, 
the Court of International Trade reviewed Commerce decisions for sub- 
stantial evidence. 19 U.S.C. § 1516a(b)(1). 

During this era, the United States Court of Customs and Patent Ap- 
peals took appeals from the Customs Court. 28 U.S.C. § 1541 (a) (1980) 
(repealed Pub. L. No.97-164, § 134, 96 Stat. 41(1982)). Before 1979, this 
court’s predecessor, on appeal from the Customs Court, examined di- 
rectly the administrative record for substantial evidence. See City Lum- 
ber Co. v. United States, 457 F.2d 991, 994 (CCPA 1972); Kleberg & Co. v. 
United States, 71 F.2d 332, 334 (CCPA 1933). In City Lumber, however, 
the Court of Customs and Patent Appeals did not ignore sound reason- 
ing by the appellate term of the Customs Court. Thus, asa practical mat- 
ter, this court’s predecessor accorded some deference to the prior review 
by the Customs Court. 
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The same 1979 Act which limited the review of the Court of Interna- 
tional Trade also expressly created a standard of review for the Court of 
Customs and Patent Appeals: 


Findings of fact shall not be set aside unless clearly erroneous and 

due regard shall be given to the opportunity of the Court of Interna- 

tional Trade to judge the credibility of witnesses. 
28 U.S.C. § 2601(c) (1980) (repealed Pub. L. No.97-164, § 140, 96 Stat. 
44 (1982)). This language mirrored Fed. R. Civ. P 52 for findings made by 
the Court of International Trade. However, the Court of Customs and 
Patent Appeals did not apply section 2601 to the substantive review of 
an antidumping action. Moreover, it is unclear how this court’s prede- 
cessor could have applied section 2601 because in antidumping cases the 
Court of International Trade sat as an appellate body. The Court of In- 
ternational Trade finds no facts in antidumping cases. Nevertheless, 
this standard properly acknowledged the fact-finding by the Court of In- 
ternational Trade in other situations where it receives evidence. See Ah 
Ju Steel Co. v. Armco, Inc., 680 F.2d 751, 754 (CCPA 1982) (reviewing 
decision to disqualify lawyer and law firm). 

In 1982, the United States Court of Appeals for the Federal Circuit re- 
placed the Court of Customs and Patent Appeals. Federal Courts Im- 
provements Act of 1982, Pub. L. No.97-164, § 141, 96 Stat. 45 (1982). 
The Federal Circuit retained jurisdiction over appeals from the Court of 
International Trade. 28 U.S.C. § 2645 (1994); 28 U.S.C. § 1295(a)(5) 
(1994). The Federal Circuit’s organic act also deleted section 2601 of 
title 28. The enactment history of the Federal Courts Improvements Act 
is silent about the reasons for this deletion. However, in view of the inap- 
plicability of section 2601 and of the Court of International Trade’s pro- 
mulgation of its own version of Fed. R. Civ. P 52 in 1980, the Act no doubt 
acknowledged the redundancy and inapplicability of the new standard 
of review. After all, as noted earlier, a standard of review from findings of 
fact and conclusions of law has little relevance in actions where the 
Court of International Trade sits as an appellate tribunal reviewing de- 
cisions from Commerce and the ITC. 


FEDERAL CIRCUIT PRACTICE 

This court’s various opinions elaborating on the standard of review 
for antidumping and countervailing duty cases from the Court of Inter- 
national Trade demonstrate discomfort with the Atlantic Sugar ap- 
proach. As noted, in its first encounter with the question, this court 
adopted a de novo standard. In Atlantic Sugar, however, this court of- 
fered no reasoning beyond the inapposite cite to section 1516a. 744 F2d 
at 1556-57. 

Since Atlantic Sugar, this court has questioned either directly or by 
implication the propriety of duplicating the review of the Court of Inter- 
national Trade. In several cases, this court articulated standards of re- 
view that suggest deference to the Court of International Trade’s prior 
review. See, e.g., Belton Indus. Inc. v. United States, 6 F.3d 756 (Fed. Cir. 
1993); American Permac, Inc. v. United States, 831 F.2d 269 (Fed. Cir. 
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1987); Matsushita, 750 F.2d 927. Nonetheless, in each case, the court pe- 
rused the agency record in search of substantial evidence to support the 
agency findings, much in the same way this court reviews trial court rul- 
ings on motions for judgment as a matter of law under Fed. R. Civ. P 
50(b). Belton, 6 F3d at 760-62; American Permac, 831 F.2d at 274-76; 
Matsushita, 750 F.2d at 933-36. 

In Matsushita, for instance, this court purported to “determine 
whether the Court [of International Trade] correctly applied the statu- 
tory standard of 19 U.S.C. § 1516a(b)(1)(B).” 750 F.2d at 932 (citing At- 
lantic Sugar, 744 F.2d at 1559 n.10). This determination, however, 
turned on this court’s “review [of] the Commission’s decision.” Id. Spe- 
cifically, this court looked to see “whether there was evidence which 
could reasonably lead to the Commission’s conclusion, that is, does the 
administrative record contain substantial evidence to support it and 
was it a rational decision?” Jd. at 933. The Matsushita court, while cau- 
tioning that it intended to check for correct application of the test, reap- 
plied the substantial evidence standard already applied by the trial 
court. In additional views appended to the Matsushita opinion, Senior 
Circuit Judge Nichols further expressed grave reservations about the 
Atlantic Sugar standard of review. 750 F.2d at 936. 

Similarly, in Smith-Corona Corp. v. United States, 915 F.2d 683 (Fed. 
Cir. 1990), this court again purported to focus on whether the Court of 
Intentional Trade committed reversible error in its findings or conclu- 
sions. Id. at 688. The finding on review, however, was whether substan- 
tial evidence supported the agency determination. This court reviewed 
the record to conclude whether the Court of Intentional Trade correctly 
determined that substantial evidence supported the agency’s findings. 
Ultimately, this court concluded that the appellant had not shown re- 
versible error. Jd. at 688. Like the Matsushita court, the Smith Corona 
court trumpeted deference to the Court of International Trade. Yet, in 
practice, the Smith Corona court still searched for substantial evidence 
to support the agency’s findings. 

More recently, in Suramerica de Aleaciones Laminadas C.A. v. United 
States, 44 F.3d 978, 982-83 n.1 (Fed. Cir. 1994), this court revisited the 
incongruity of reexamining, under the same standard of review, the 
same record already examined by the Court of International Trade, thus 
affording no deference to the work of that court. After commenting on 
Atlantic Sugar, this court noted: 


Section 1516a is silent on what standard this court should apply 
when reviewing a Court of International Trade decision. 

Were this a case of first impression, this court might follow the 
example of the Supreme Court when it was called on to review a re- 
view of an administrative action: Whether on the record as a whole 
there is substantial evidence to support agency findings is a ques- 
tion which Congress has placed in the keeping of the [court review- 
ing the agency determination]. This Court will intervene only in 
what ought to be the rare instance when the [substantial evidence] 
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standard appears to have been misapprehended or grossly misap- 
plied. 


Id. at 983 (citations omitted). Perhaps anticipating a case such as the 
one before the court in this appeal, the Suramerica court recommended: 


If in a future appeal this court were offered the opportunity to re- 
consider the Atlantic Sugar rule en banc, this court might better 
consider only whether the Court of International Trade misappre- 
hended or grossly misapplied the statutory standard. 

Id. 

Indeed this court’s replication of the record review already performed 
effectively renders the Court of International Trade’s review super- 
fluous. In addition to adding unnecessary time and expense to the ap- 
peal process, the Atlantic Sugar standard undercuts the benefits this 
court derives from the experience and expertise of the Court of Interna- 
tional Trade. See David L. Moss Co. v. United States, 103 F.2d 395, 397 
(CCPA 1939) (noting expertise of Customs Court in trade matters); 
Patchogue-Plymouth Mills Corp. v. Durning, 101 F.2d 41, 43-44 (2d Cir. 
1939) (same). Indeed the 1979 Act, which substantially changed the pro- 
cedures for judicial review of antidumping and countervailing duty 
cases, sought to eliminate duplication and unnecessary expense—ills re- 
vived at the appellate level by Atlantic Sugar. Perhaps for these reasons, 
this court continues to question the propriety of the Atlantic Sugar 
standard. 


STANDARD OF REVIEW 

In view of the statutory vacuum and the problems with applying de 
novo the substantial evidence standard under Atlantic Sugar, I believe 
this court should follow a standard of review fashioned by the Supreme 
Court for a strikingly similar situation. In Universal Camera Corp. v. 
NLRB, 340 U.S. 474, 491 (1951), the Supreme Court determined wheth- 
er the United States Court of Appeals for the District of Columbia cor- 
rectly enforced an order of the National Labor Relations Board 
(Board)./d. 

Like trade appeals, the National Labor Relations Act, as amended by 
the Labor Management Relations Act of 1947, requires courts to review 
the Board’s findings of fact for substantial evidence “on the record con- 
sidered as a whole.” 5 U.S.C. § 7123(c) (1994). The United States Courts 
of Appeals act as the reviewing courts for decisions from the Board. 5 
U.S.C. § 7123(a) (1994). Therefore, our sister circuits review Board deci- 
sions under the same standard that the Court of International Trade 
employs in reviewing ITC and Commerce decisions. In fashioning its 
standard of review for Board appeals after application of the substantial 
evidence standard, the Supreme Court stated: 


Our power to review the correctness of application of the present 
standard ought seldom to be called into action. Whether on the re- 
cord as a whole there is substantial evidence to support agency find- 
ings is a question which Congress has placed in the keeping of the 
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Courts of Appeals. This court will intervene only in what ought to 

be the rare instance when the [substantial evidence] standard ap- 

pears to have been misapprehended or grossly misapplied. 
Universal Camera, 340 U.S. at 490-91. 

The Supreme Court has repeatedly applied the Universal Camera 
standard of review. In FTC v. Standard Oil Co., 355 U.S. 396, 397 (1958), 
the court of appeals rejected a determination of the Federal Trade Com- 
mission. In reaching this conclusion, the appellate court reviewed a con- 
siderable record about discriminatory pricing. Upon review of the 
application of the substantial evidence standard, the Supreme Court 
considered further review of the evidence as “unwarranted.” Id. at 400. 
The Supreme Court clarified: “we do no more on the issue of insubstan- 
tiality than decide that the Court of Appeals made a ‘fair assessment’ of 
the record.” Id. at 401. 

In other cases as well, the Supreme Court accorded considerable def- 
erence to the substantial evidence review of lower courts. See, e.g., 
NLRB v. Pittsburgh Steamship Co., 340 U.S. 498, 502-03 (1951); NERB 
v. American National Ins. Co., 343 U.S. 395, 409-10 (1952). These cases 
rely on statutes similar to the present where the reviewing court applies 
the substantial evidence rule. See National Labor Relations Act, § 10(e), 
61 Stat. 147, 29 U.S.C. § 160(e) (1994); Federal Trade Commission Act, 
§ 5(c) and (d), 52 Stat. 112-113, 15 U.S.C. § 45(c), (d) (1994). In Univer- 
sal Camera, “the Court indicated that the review standard established 
in that case would apply to all instances of court review of agency deci- 
sions.” Standard Oil, 355 US. at 401 n. 6 (emphasis added).? 

As the Supreme Court accorded substantial deference to the substan- 
tial evidence review of the courts of appeals, so this court ought to accord 
deference to the body entrusted by statute to review trade cases for sub- 
stantial evidence, namely the Court of International Trade. This circuit 
court ought to employ the same judicial restraint exhibited by the Su- 
preme Court. Thus, under the example set by the Supreme Court in 
Universal Camera, I believe this court should review the Court of Inter- 
national Trade’s decision for misapprehension or misapplication of the 
statutory substantial evidence standard. 

The outcome in this case depends on this court’s standard of review. 
Under the Atlantic Sugar standard, this court affirms. As noted, under 
Atlantic Sugar, this court ignores the Court of International Trade deci- 
sion and looks for substantial evidence to support the agency deter- 


1 Sixth Circuits have not followed this rule. The Sixth Circuit does not accept the “misapprehended or 
1 there is nothing to indicate that this was the intent of the Congre and (2 

ovision for the established superintending power of the Supreme Court.” Roberson v. Ribic- 

n Cir. 1962). The Fifth Circuit in Ward v. Celebrezze, 311 F.2d 1 1962), when present 

it, merely stated that “we are not persuaded we should depart from the judicial precedents 
116 (citing Flemming. Secretary, v. Booker, 283 F.2d 321(5th Cir. 1960); Roberson , 299 F.2d at 


he Sixth Circuit begs the question because no statute creates a standard for trade appeals to this 
to the extent that Congressional “intent” is relevant at all, Congress would hardly intend to 
delays, expense, and duplication 
d to the Supreme Court’s rote in reviewing this court's trade decisions, the Supreme court has granted 
certiorari in the past t cases where this court’s predecessor gave substantial deference to the trial court's rul- 
¢. Norwegian Nitrogen Prods. Co. v. United States, 288 U.S. 294 (1933 
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mination. The ITC records appear to contain substantial evidence to 
support the agency determination. 

This court would reach a similar result following Smith Corona or 
Suramerica. This court’s approach in cases such as Smith Corona and 
Suramerica gives little more than passing credit to the Court of Interna- 
tional Trade’s review of these agency determinations. This court still ex- 
amines the agency record for substantial evidence. Consequently, this 
court would affirm under Smith Corona or Suramerica. 

Under the misapprehended or misapplied standard, however, this 
court would remand back to the Court of International Trade. In its 
opinion, the Court of International Trade does not provide enough rea- 
soning to suggest that it understood and properly applied the substan- 
tial evidence standard. No doubt relying on this court to reexamine the 
record anew without deference to its findings, the trial court provided 
only some brief conclusory statements. The cursory opinion from the 
Court of International Trade causes concern whether the Court of In- 
ternational Trade considered the evidence presented by the parties or 
whether, as charged by AOC, it merely recited Commerce’s findings. 

The Court of International Trade is the body charged with primary 
judicial review of antidumping and countervailing duty actions. That ju- 
dicial body brings special expertise to bear in carrying out its review. In- 
deed, title 28 and title 19 expressly assign to the Court of International 
Trade the duty of reviewing antidumping cases for substantial evidence. 
This court should avoid unnecessarily imposing a standard of review 
that arguably could lead that expert body to abdicate its statutory re- 
view responsibility. Consequently, I believe that this court should adopt 
the misapprehended or misapplied standard of review. 

Indeed, this case illustrates the problems of the current duplicative 
review under Atlantic Sugar. The trial court, apparently sensing the fu- 
tility of performing a substantial evidence review which the appellate 
court would duplicate, entered only cursory findings after this complex 
adjudication. This apparently insubstantial review led this court to 
comment: 


Unfortunately, the brief opinion of the Court of International 
Trade gives little confidence that the trial court understood and ful- 
ly applied the substantial evidence standard to the Commerce deci- 
sion. Because this court, however, reviews the Commerce decision 
directly, we reach a decision without reviewing the sufficiency of the 
trial court adjudication. 


This case speaks volumes about the senselessness of this duplication 
of review effort. 
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FRIEDMAN, Senior Circuit Judge 

Under 19 U.S.C. § 1673f(a) (1994), the amount of id 
duty is limited to the “amount of a cash deposit collected as security { 
an estimated antidumping duty.” Jd. The substantive question in 
case is whether this cap on antidumping duties applies wher« 
security deposit (or bond in lieu thereof) has been posted. TI 
International Trade held the cap inapplicable because the merch 
on which the antidumping duties were assessed was im] 
effective date of the statute creating the cap. We aff 
ground that the statute is inapplicable because no cash 
as security for antidumping duties was made 


I 
In response to a petition the appellee, The Timken Company (Tin 
ken), filed in 1973 with the Treasury Department (which then adminis- 
tered the antidumping laws), alleging that tapered 1 


5 


Japan were being dumped (sold at less than fair val 

States, Tapered Roller Bearings from Japan, 35 Fed 

the Department on June 5, 1974 ordered that : 

dise be withheld. Tapered Roller Bearings from Japan, 39 
19,969 (1974). This was the equivalent of sus 
termination of duties). In September 1974, tl n 

that the appellants Koyo Seiko Co., Ltd. and Koyo Corporati 
(collectively, Koyo) and two other Japanese compar had 

roller bearings in the United States at below fair value ed | 
Bearings from Japan, 39 Fed. Reg. 32,337 (1974). On January 29, 
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the International Trade Commission determined that such below-fair- 
value sales were likely to injure a United States industry—the second 
determination necessary to support an antidumping duty order. Ta- 
pered Roller Bearings and Certain Components Thereof from Japan, 40 
Fed. Reg. 4366 (1975). In August 1976, Treasury issued a final dumping 
finding. Tapered Roller Bearings and Certain Components Thereof from 
Japan, 41 Fed. Reg. 34,974 (1976). 

The present case involves antidumping duties on Koyo’s tapered roll- 
er bearings entered between June 6, 1974 and January 29, 1975. At the 
time of entry, Koyo did not post a cash deposit or bond as security for 
estimated antidumping duties. Koyo states that this was because “the 
Treasury Department preliminarily determined that the dumping mar- 
gin on Koyo’s entries of tapered roller bearings was zero or de minimis, 
[and] Koyo’s bonding rate was set at zero percent.” 

Effective January 1, 1980, the administration of the antidumping 
laws was transferred from Treasury to the Department of Commerce. 
See Reorganization Plan No. 3 of 1979, 44 Fed. Reg. 69,273 (1979). In 
1990, the International Trade Administration (Administration) of the 
Department of Commerce published the final results of its first adminis- 
trative review of the 1976 antidumping order. See Tapered Roller Bear- 
ings Four Inches or Less in Outside Diameter from Japan; Final Results 
of Antidumpina Duty Administrative Review, 55 Fed. Reg. 22,369 
(1990). It found that Koyo and two other Japanese companies had 
dumped tapered roller bearings in the United States, and that Koyo’s 
dumping margin, for which it assessed final duties, was 35.89 percent. 
Id. at 22,381. 

Koyo and Timken filed suits in the Court of International Trade chal- 
lenging the final results. Prior to the decision here under review, that 
court had remanded the case to Commerce four times for further pro- 
ceedings. One of those remands was in the suit by Timken, which con- 
tended that Commerce had erred in not instructing the Customs Service 
not to impose the cap on the entries at issue here. See Timken Co. v. 
United States, 795 F. Supp. 438, 440, 446 (Ct. Int’] Trade 1992). Accord- 
ing to Timken, the cap could not properly be applied to those entries. 

The Court of International Trade agreed, and remanded the case “for 
[Commerce] to instruct the U.S. Customs Service not to apply the provi- 
sional duty assessment cap to entries made between June 5, 1974 and 
January 29, 1975.” Id. at 448. The court relied on its prior decision in 
Zenith Electronics Corp. v. United States, 770 F. Supp. 648 (Ct. Int’l 
Trade 1991), which held that the cap applied only when the importer 
posted a cash deposit, as distinguished from a bond, as security for esti- 
mated antidumping duties. See id. at 651-54. Because Koyo had not 
made a cash deposit for the entries, the cap would not apply under Ze- 
nith. 

Koyo, which was a party to that case, did not appeal. Thereafter, in 
Daewoo Electronics Co., Ltd. v. International Union of Electronic Work- 
ers, 6 F.3d 1511 (Fed. Cir. 1993), cert. denied, 1148. Ct. 2672 (1994), this 
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court upheld an Administration regulation that applied the cap to both 
cash deposits and bonds. Id. at 1521-23. Daewoo Electronics Co., Ltd. 
thus effectively overturned Zenith, upon which the Court of Interna- 
tional Trade had relied in ordering Commerce to instruct Customs not 
to apply the cap to Koyo’s entries. 

In the present case, the Court of International Trade affirmed Com- 
merce’s redetermined final results but remanded the case to Commerce 
for the correction of “two computer programming errors.” Koyo Seiko 
Co., Lid. v. United States, 893 F. Supp. 52, 59 (Ct. Int’| Trade 1995). The 
court held that the cap was inapplicable to the entries here because it 
interpreted the 1979 statute that created the cap as not covering entries 
made before that statute’s effective date of January 1, 1980. Jd. at 58. 


IT 

Timken has moved to dismiss Koyo’s appeal for lack of jurisdiction. It 
contends that because the Court of International Trade remanded the 
case to the Administration for further action, the court’s ruling was not 
a “final decision,” which we have jurisdiction to review under 28 U.S.C. 
§ 1295(a)(5) (1994). Timken relies on the statement in Badger-Powha- 
tan v. United States, 808 F.2d 823, 5 Fed. Cir. (T) 72 (1986), that “‘an or- 
der remanding a matter to an administrative agency for further findings 
and proceedings is not final.’” Badger-Powhatan, 808 F.2d at 825, 5 Fed. 
Cir. (T) at 74 (citation omitted). 

“{ A] judgment by a district court remanding a case to an administra- 
tive agency is nonfinal and hence nonappealable * * * unless all that re- 
mains to be done on remand is a mechanical or otherwise ‘ministerial’ 
task, requiring no judgment or discretion.” Crowder v. Sullivan, 897 
F.2d 252, 252 (7th Cir. 1990). In this case, the Court of International 
Trade’s remand order required the Administration to perform only “a 
mechanical or other ‘ministerial task’” that required no exercise of judg- 
ment or discretion. The remand that that court ordered did not make its 
judgment non-final for purposes of appeal. 

The ordering portion of the Court of International Trade’s judgment 
in this case provided: 

ORDERED that this case is remanded to Commerce to correct the 
two computer programming errors identified by The Timken Com- 
pany; and it is further 

ORDERED that upon correction of the two programming errors, 


Commerce’s Redetermination on Remand is affirmed in all re- 
spects; and it is further 
ORDERED that this case is dismissed. 
Koyo Seiko Co., Ltd., 893 F. Supp. at 59. 

The court’s order finally resolved all the issues the parties raised and 
affirmed the final results of the administrative review. The remand was 
solely to enable the Administration to correct two computer program- 
ming errors; the agency was not to perform any substantive functions or 
make any additional findings. Upon the correction of those two errors, 
the Administration’s decision “is affirmed in all respects” and “the case 
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is dismissed.” Once the Administration performed the ministerial func- 
tion of correcting the two errors, the case was over for both the Court of 
International Trade and the agency. The court understood and indi- 
cated that its judgment marked the end of the case before it, since it dis- 
missed the case. The limited remand the Court of International Trade 
here ordered did not make its judgment non-final. 


III. 


Timken further contends that the Court of International Trade’s de- 
cision in the earlier case that the cap did not apply where a bond rather 
than a cash deposit had been posted as security for estimated antidump- 
ing duties is res judicata on the question whether the cap applies here; 
and that because Koyo, which was a party in that case, did not appeal 
from that ruling, the decision bars Koyo’s present attempt to litigate the 
applicability of the cap to the entries at issue. 

For a prior judgment to bind a party as res judicata, however, the judg- 
ment must have been a final one. See, e.g., Federated Dep’t Stores, Inc. v. 
Moitie, 452 U.S. 394, 398 (1981); Commissioner v. Sunnen, 333 U.S. 591, 
597 (1948). The prior judgment on which Timken relies was not final. It 
remanded the case, among other things, “for recalculation of the dump- 
ing margins,” Timken Co., 795 F. Supp. at 448, and was not a final judg- 
ment entitled to res judicata effect. 

The principle determining the estoppel effect of that prior judgment, 
therefore, is not res judicata but the law of the case, under which a prior 
decision in the case is controlling in subsequent phases of the case. See 
Arizona v. California, 460 U.S. 605, 618 (1983) (“[T]he [law of the case] 
doctrine posits that when a court decides upon a rule of law, that deci- 
sion should continue to govern the same issues in subsequent stages in 
the same case.”) There are three well-established exceptions to the prin- 
ciple, one of which is where “controlling authority has since made a con- 
trary decision of the law applicable to the issues.” Gould, Inc. v. United 
States, 67 F.3d 925, 930 (Fed. Cir. 1995). 

This exception covers the present case. Our decision in Daewoo Elec- 
tronics Co., Ltd., which was rendered after the Court of International 
Trade’s decision on which Timken relies, completely undermined that 
decision by holding that the cap applies to both cash deposits and bonds. 
The Court of International Trade in the present case correctly held that 
the law of the case did not preclude it from revisiting the cap issue. 


IV. 


We come to the merits. The Court of International Trade construed 
the statute as covering only entries made after its effective date, and 
held that because Koyo’s entries were made before that date, the cap 
does not cover them. The parties vigorously argue before us whether the 
application of the cap is thus limited. 

We find it unnecessary to decide that question. We conclude that the 
judgment of the Court of International Trade holding the cap inapplica- 
ble appropriately should be affirmed on a clearer and simpler alterna- 
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tive ground: that the cap does not apply unless a cash deposit has been 
collected or a bond posted as security for an estimated antidumping 
duty, neither of which occurred in this case. 

A. The statute establishing the cap provides: 


§ 1673f. Treatment of difference between deposit of estimated anti- 
dumping duty and final assessed duty under antidumping duty or- 
der 
(a) Deposit of estimated antidumping duty under section 
1673b(d)(1)(B) of this title 
Ifthe amount ofa cash deposit collected as security for an es- 
timated antidumping duty under section 1673b(d)(1)(B) of this 
title is different from the amount of the antidumping duty de- 
termined under an antidumping duty order published under 
section 16738e of this title, then the difference for entries of 
merchandise entered, or withdrawn from warehouse, for con- 
sumption before notice of the affirmative determination of the 
Commission under section 1673d(b) of this title is published 
shall be 
(1) disregarded, to the extent the cash deposit collected 
is lower than the duty under the order, or 
(2) refunded, to the extent the cash deposit is higher 
than the duty under the order. 
19 US.C. § 1673f. 

In other words, the cap on the assessment of antidumping duties is the 
amount of cash deposited (or bond posted) as security for an estimated 
antidumping duty. (For convenience, we use the words “cash deposit” to 
include a bond, see Daewoo Electronics Co., Ltd., 6 F.3d 1511.) Ifthe final 
antidumping duty exceeds the cash deposit, the excess is disregarded; if 
it is less than the security deposit, the excess is refunded. 

Ifno cash security deposit has been collected, as was the case here, the 
statutory cap simply does not apply. Indeed, since it is the cash deposit 
that determines the amount of the cap, without such cash deposit by def- 
inition there cannot be any cap. Moreover, without a cash deposit, there 
can be no “security for an estimated antidumping duty,” 19 U.S.C. 
1673f(a), which is an essential element of the cap. 

Koyo argues that the reason it did not make a cash deposit as security 
for estimated antidumping duties was because Treasury set a “zero 
bonding rate” as its estimate of the antidumping duty on Koyo’s mer- 
chandise. Even if this were this case—which is far from clear from the 
documentation Koyo offers, see Koyo Seiko Co., Ltd., 893 F. Supp. at 
55-59— it would be irrelevant. Under the statute the critical question is 
whether a cash deposit was collected. If no security deposit was made, 
the reason for not making it is immaterial. Congress conditioned the cap 
on antidumping duties on the making of a cash deposit. In so doing, it 
protected importers who had posted such security against the unfair- 
ness of being required to pay additional duties on the dumped merchan- 
dise, perhaps years after the importation. 
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Congress could have framed the cap in terms of the anticipated 
amount of antidumping duties without regard to any deposit. Instead, it 
provided a cap conditioned and based upon the amount of the “cash de- 
posit collected as security for an estimated antidumping duty.” To ac- 
cept Koyo’s argument would require us to ignore the clear and 
unambiguous language of the statute. The argument also would enable 
Koyo to escape payment of the antidumping duties that finally have 
been assessed against it. This would contravene “(t]he purpose of the 
antidumping statute [, which] is to protect domestic manufacturing 
against foreign manufacturers who sell at less than fair market value.” 
Koyo Seiko Co., Ltd. v. United States, 20 F.3d 1156, 1159 (Fed. Cir. 1994). 

B. The legislative history of the cap provision supports our conclusion 
that it is inapplicable where no cash deposit has been made (or bond 
posted) as security for estimated antidumping duties. The cap was sec- 
tion 737 of the Trade Agreements Act of 1979, Pub. L. No.96-39, 93 Stat. 
144. The Senate report on the bill stated: 

Under section 737 of the Tariff Act of 1930, as added by section 101 
of the bill, the difference between the security posted under section 
733(d)(2) on an entry during an investigation and the antidumping 
duty imposed under section 731(a) would be (1) disregar ded if the 
security is less, or (2) refunded, if the security is more. * ° 
After an antidumping duty order is issued under section 736, the 
difference between estimated duty deposits required under section 
736(a)(3) and antidumping duties imposed under section 731(a) 
would be collected or refunded, as the case may be. 
S. Rep. No. 249, 96th Cong., lst Sess. 77 (1979), reprinted in 1979, 
US.C.C.A.N. 381, 463. 
The report explained that the “[rJeason for the provision” was that 
“Article 11(1) of the [General] Agreement [on Tariffs and Trade,]” 
(GATT), id., 
prohibits collection of the difference between any security posted 
during the investigation and the final antidumping duty if the lat- 
ter exceeds the former. Section 737(a) implements this provision for 
the United States. 

Id. Article 11(1)(i) of the GATT stated: 


Ifthe anti-dumping duty fixed in the final decision is higher than 
the provisionally paid duty, the difference shall not be collected. If 
the duty fixed in the final decision is lower than the provisionally 
paid duty or the amount estimated for the purpose of the security, 
the difference shall be reimbursed or the duty recalculated, as the 
case may be. 


Agreement on Implementation of Article VI of the General Agreement 
on Tariffs and Trade, Part I, art. 11, 31 U.S.T. at 4934. 
House Report similarly stated: 


Section 737 changes present law to conform it to the internation- 
al agreement by requiring that the difference between a cash depos- 
it collected as security on an entry of merchandise subject to a 
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notice of suspension of liquidation under 733(d) and the amount of 
the duty finally assessed must be disregarded if the deposit is less, 
and refunded if the deposit is greater, than the amount finally as- 
sessed. 


H.R. Rep. No.317, 96th Cong., 1st Sess. 70 (1979). 

Thus, both committee reports and the GATT, which the cap was in- 
tended to implement, all indicated that the cap covers the situation 
where the amount of a cash deposit made as security for estimated anti- 
dumping duties differs from the duties finally assessed, and provides 
that any deficiency in the amount deposited was to be disregarded and 
any excess refunded. These explanations show that a cash deposit as se- 
curity for estimated antidumping duties was an essential element of the 
cap in section 737. 

Vv 

The remaining question is whether our affirmance of the judgment of 
the Court of International Trade on a ground other than that the court 
or the agency gave is consistent with the Supreme Court’s decision in 
SEC v. Chenery Corp., 318 U.S. 80 (1948) (“Chenery”). We conclude that 
it is. 

In Chenery, the Court referred to “the settled rule that, in reviewing 
the decision of a lower court, it must be affirmed if the result is correct 
‘although the lower court relied upon a wrong ground or gave a wrong 
reason.’ The reason for this rule is obvious. It would be wasteful to send 
a case back to a lower court to reinstate a decision which it had already 
made but which the appellate court concluded should properly be based 
on another ground within the power of the appellate court to formu- 
late.” 318 U.S. at 88 (citation omitted). It held, however, that in judicial 
review of agency decisions a different rule applies: “The grounds upon 
which an administrative order must be judged are those upon which the 
record discloses that its action was based.” Id. at 87. 

To determine the applicability of this broad principle to the unusual 
circumstances of the present case, it is necessary briefly to describe the 
factual situation in Chenery in which the issue arose. Chenery involved 
the reorganization of a holding company under the Public Utility Hold- 
ing Company Act of 1935, 15 U.S.C. §§ 79-79Z-6 (1994). During the re- 
organization, members of the company’s management had purchased 
on the open market shares of the company’s preferred stock. The Secu- 
rities and Exchange Commission (Commission) held that that stock 
could participate in the reorganized company only to the extent of the 
amount the management members had paid for it, which was less than 
the amount the other preferred stockholders would receive. Chenery, 
318 US. at 83-85. 

The sole basis the Commission stated for its ruling was that in so trad- 
ing the management breached its fiduciary obligations to its stockhold- 
ers, and it applied what it called “‘the broad equitable principles 
enunciated in the cases heretofore cited.’” Jd. at 87. The Supreme Court 
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rejected the Commission’s order because those established equitable 
principles did not support it. Id. at 87-91. 

The Court also rejected the alternative ground on which the Commis- 
sion sought to sustain its order: that a reorganization plan under which 
the management shares would be treated as favorably as the publicly- 
held shares would not satisfy the Holding Company Act’s standards that 
a reorganization plan must be “‘fair and equitable’” and cannot be 
““detrimental to the public interest’” or “‘the interest of investors and 
consumers.” /d. at 90. It explained: 


{T]he considerations urged here in support of the Commission’s or- 
der were not those upon which its action was based. The Commis- 
sion did not rely upon ‘its special administrative competence’; it 
formulated no judgment upon the requirements of the ‘public inter- 
est or the interest of investors or consumers’ in the situation before 
it. Through its preoccupation with the special problems of utility re- 
organizations the Commission accumulates an experience and in- 
sight denied to others. Had the Commission, acting upon its 
experience and peculiar competence, promulgated a general rule of 
which its order here was a particular application, the problem for 
our consideration would be very different. Whether and to what ex- 
tent directors or officers should be prohibited from buying or selling 
stock of the corporation during its reorganization, presents prob- 
lems of policy for the judgment of Congress or of the body to which it 
has delegated power to deal with the matter. 


Id. at 92. 

The Court directed that the case be remanded to the Commission “for 
such further proceedings, not inconsistent with this opinion, as may be 
appropriate.” Id. at 95. 

On remand, the Commission reached the same result, but placed its 
decision on the ground that a reorganization plan that gave the manage- 
ment stock the same treatment as the publicly-held stock would contra- 
vene the standards of the Holding Company Act. SEC v. Chenery Corp., 
332 U.S. 194, 199 (1947). The Supreme Court upheld the Commission. 
Id. at 209. It stated that “the Commission has made a thorough ex- 
amination of the problem, utilizing statutory standards and its own ac- 
cumulated experience with reorganization matters. In essence, it has 
made what we indicated in our prior opinion would be an informed, ex- 
pert judgment on the problem.” Jd. at 207. The Court said that in its 
prior decision, 


we emphasized a simple but fundamental rule of administrative 
law. That rule is to the effect that a reviewing court, in dealing with 
a determination or judgment which an administrative agency alone 
is authorized to make, must judge the propriety of such action solely 
by the grounds invoked by the agency. If those grounds are inade- 
quate or improper, the court is powerless to affirm the administra- 
tive action by substituting what it considers to be a more adequate 
or proper basis. To do so would propel the court into the domain 
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which Congress has set aside exclusively for the administrative 
agency. 


Id. at 196. 

In Chenery, the Commission’s determination whether the reorganiza- 
tion plan met the standards of the Holding Company Act involved and 
required the exercise of the broad discretion Congress had given the 
agency in applying those indeterminate standards. It was “a determina- 
tion or judgment which an administrative agency alone is authorized to 
make,” id. at 186, one reflecting “‘its special administrative compe- 
tence.’” Chenery, 318 U.S. at 92. 

In the present case, in contrast, the sole issue is one of statutory 
construction: whether the cap applies where there has been no cash de- 
posit made (or bond posted) as security for an estimated antidumping 
duty. That is not “a determination or judgment which an administrative 
agency alone is authorized to make.” Chenery, 332 U.S. at 196. As we 
have concluded, the plain language of the statute compels the conclu- 
sion that the cap does not cover that situation. Unlike the situation in 
Chenery, the answer to that question does not require or implicate the 
exercise of agency discretion in applying subtle and complex statutory 
standards to particular facts. Under our interpretation of the statutory 
cap provision, if the Administration had held the cap applicable here, we 
would have had no choice but to reverse that ruling. 

Our conclusion that Chenery does not preclude affirmance of the 
Court of International Trade on the alternative ground we adopt is sup- 
ported by the Supreme Court’s statement in JCC v. Brotherhood of Loco- 
motive Engineers, 482 U.S. 270 (1987), that Chenery held that a court 
“may not affirm on a basis containing any element of discretion—in- 
cluding discretion to find facts and interpret statutory ambigui- 
ties—that is not the basis the agency used, since that would remove the 
discretionary judgment from the agency to the court.” Jd. at 283. 

Indeed, in directing Customs not to apply the cap, Commerce merely 
carried out the Court of International Trade’s directive remanding the 
case to the agency to take that action. Commerce stated: “[{I]n accor- 
dance with the Court’s order, Commerce will instruct Customs to liqui- 
date entries made between June 6, 1974, the date Treasury published an 
affirmative determination of sales at less than fair value, and January 
29, 1975, the date of the International Trade Commission’s final affir- 
mative injury determination, and collect final assessments of antidump- 
ing duties without regard to the provisional duty assessment cap in 
section 737 of the Tariff Act.” U.S. Dep’t of Commerce, Results of Rede- 
termination Pursuant to Court Remand (Oct. 1992). Commerce ex- 
pressed no views on, and did not evaluate, the court’s ruling that the cap 
applies only to cash deposits and not to bonds pbsted in lieu thereof. See 


. } 
id. 


Decisions of other courts of appeals further support our conclusion 
here. See Arkansas AFL-CIO v. FCC, 11 F.3d 1480, 1439 (8th Cir. 1993) 
“{T]he Supreme Court clearly limited Chenery to situations in which 
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the agency failed to make a necessary determination of fact or of 
policy.”); NLRB v. American Geri-Care, Inc., 697 F.2d 56, 64 (2d Cir. 
1982) (“[T]he Chenery doctrine, as Professor Davis has rightly said, has 
been ‘softened in its application.’ It does not mean that a reversal and 
remand are required each and every time an administrative agency as- 
signs a wrong reason for its action; rather, it requires reversal and re- 
mand only where there is a significant chance that but for the error, the 
agency might have reached a different result.”) (citation omitted), cert. 
denied, 461 U.S. 906 (1983); Lee v. Kennedy, 294 F.2d 231, 234 (D.C. Cir.) 
(“[T]he Court’s statement, ‘(t]he grounds upon which an administra- 
tive order must be judged are those upon which the record discloses that 
its action was based’, is to be understood with a qualification; the order 
must be judged upon the grounds upon which action was based, unless 
the appellate court concludes that the decision ‘already made * * * 
should properly be based on another ground within the power of the ap- 
pellate court to formulate.’”), cert. denied, 368 U.S. 926 (1961); see also 
Henry J. Friendly, Chenery Revisited: Reflections on Reversal and Re- 
mand of Administrative Orders, 1969 Duke L.J. 199, 210 & n.41 
(“[W]hen agency action is statutorily compelled, it does not matter that 
the agency which reached the decision required by law did so on a debat- 
able or even a wrong ground, for remand in such a case would be but a 
useless formality.”). 

We have applied Chenery in reviewing Court of International Trade 
decisions affirming Administration decisions. See NEC Home Elecs., 
Ltd. v. United States, 54 F.3d 736, 742 (Fed. Cir. 1995); Ad Hoc Comm. of 
AZ-NM-TX-FL Producers of Gray Portland Cement v. United States, 13 
F.3d 398, 401 n.8 (Fed. Cir.), cert. denied, 115 S. Ct. 67 (1994); Timken 
Co. v. United States, 894 F.2d 385, 389, 8 Fed. Cir. (T) 36, 39-40 (1990). In 
the particular circumstances of this case, however, Chenery does not 
preclude us from affirming the judgment of the Court of International 
Trade on the ground, which neither the court nor the agency gave, that 
the statutory cap does not apply to the entries here involved because 
Koyo did not make a cash deposit (or post a bond) as security for esti- 
mated antidumping duties. 


CONCLUSION 
The judgment of the Court of International Trade is 


AFFIRMED. 
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BrySON, Circuit Judge. 

This is an appeal from an order of the Court of International Trade 
dismissing a complaint filed by appellant Shakeproof Industrial Prod- 
ucts. Shakeproof sought to compel the Commerce Department to dis- 


qualify a law firm that represented another party in an antidumping 
review proceeding. The Court of International Trade denied relief on 
the ground that the law firm’s role in the review proceeding did not re- 
sult in a conflict of interest. We affirm the order of the Court of Interna- 
tional Trade dismissing Shakeproofs complaint. 


I 


In October 1992, the Commerce Department initiated an antidump- 
ing investigation of helical spring lock washers from the People’s Re- 
public of China and Taiwan. Six months later, Commerce published its 
preliminary determination in the lock washer investigation, in which it 
issued a preliminary dumping rate of 128.63 percent for all manufactur- 
ers, producers, and exporters from the People’s Republic of China. In its 
final determination in the lock washer investigation, which was pub- 
lished in September 1993, Commerce concluded that the Hangzhou 
Spring Washer Plant (Hangzhou) was not a state-owned enterprise and 
was not subject to de facto or de jure central government control. For 
those reasons, Commerce concluded that Hangzhou should be assigned 
a separate, lower antidumping rate. 

In November 1994, Commerce initiated the first administrative re- 
view of the lock washer antidumping order. Shortly before that adminis- 
trative review began, the law firm of White & Case entered an 
appearance on behalf of Hangzhou and filed an application with Com- 
merce for an “APO,” i.e., the release of business proprietary information 
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from parties to the antidumping proceeding, subject to an administra- 
tive protective order. See 19 U.S.C. § 1677f(c). 

Shakeproof objected to White & Case’s application; one of the reasons 
for its objection was that a member of the firm, Alan M. Dunn, had 
served as Assistant Secretary of Commerce for Import Administration 
at the time the lock washer anti-dumping investigation began in 1992. 
In that capacity, Shakeproof argued, Dunn had access to business pro- 
prietary information that Shakeproof had submitted in connection with 
its original antidumping petition. Shakeproof had filed its petition on 
September 4, 1992, approximately four months before Dunn left his 
position with the Department of Commerce. 

In addition to objecting to the APO application, Shakeproof sought an 
opinion from the Legal Ethics Committee of the District of Columbia 
Bar as to whether White & Case was disqualified from representing 
Hangzhou in the antidumping proceedings because of Dunn’s prior em- 
ployment with the Department of Commerce. In its submission to the 
Legal Ethics Committee, Shakeproof argued that Dunn had been per- 
sonally involved in the lock washer investigation while he was at Com- 
merce, and that his firm therefore should be disqualified from 
representing a private party in connection with any proceedings stem- 
ming from that investigation. The Legal Ethics Committee declined to 
issue an opinion because of its general policy not to give opinions on spe- 
cific issues involved in litigation. 

Meanwhile, Dunn sought legal advice from the Commerce Depart- 
ment’s Office of General Counsel as to whether White & Case could rep- 
resent Hangzhou in the lock washer antidumping proceedings. The 
Office of General Counsel declined to address the applicability of bar as- 
sociation rules, but concluded (1) that Dunn had not been personally 
and substantially involved in the lock washer investigation, and (2) that 
White & Case was not subject to disqualification in the antidumping 
proceedings on account of Dunns activities at the Commerce Depart- 
ment. 

Dissatisfied with the opinion of the Office of General Counsel, Shake- 
proof asked for a formal ruling from the Commerce Department on 
whether White & Case should be disqualified from representing Hangz- 
hou or at least should be excluded from any APO that might be issued in 
the first administrative review. In response, White & Case argued that 
Dunn did not personally participate in the original antidumping inves- 
tigation, that he did not receive proprietary information from any party 
in connection with that investigation, and that he would not be person- 
ally involved in representing Hangzhou in the administrative review 
proceedings. 

Through the Office of General Counsel, the Commerce Department 
issued a second opinion letter on the disqualification matter. Again, the 
Department concluded that Dunn had not been personally and substan- 
tially involved in the lock washer anti-dumping investigation and that 
the federal conflict-of-interest statute, 18 U.S.C. § 207, did not prohibit 
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him or his law firm from representing Hangzhou in the first administra- 
tive review or any subsequent administrative reviews of the lock washer 
antidumping order. Commerce again stated that it had no authority to 
provide advice on the proper interpretation and application of the Dis- 
trict of Columbia Rules of Professional Conduct, and it therefore de- 
clined to address Shakeproofs arguments based on those rules. 

Shakeproof then filed a complaint in the Court of International 
Trade, alleging that Commerce had acted arbitrarily and capriciously in 
several respects: (1) by ruling that it had no authority to interpret or ap- 
ply the District of Columbia Bar rules; (2) by concluding that Dunn did 
not “personally and substantially participate” in the lock washer inves- 
tigation during the time he was with the Department; (3) by continuing 
to conduct the administrative review of the lock washer order while 
White & Case served as counsel for Hangzhou; and (4) by refusing to 
conduct an independent investigation into Dunn’s role in the lock wash- 
er investigation. Shakeproof sought a temporary restraining order and 
a preliminary injunction barring the Commerce Department from al- 
lowing White & Case to represent Hangzhou in the lock washer proceed- 
ings. 

The Court of International Trade denied Shakeproofs motion for a 
temporary restraining order but directed White & Case to submit affida- 
vits to the court demonstrating compliance with the District of Colum- 
bia Rules of Professional Conduct. Dunn and another White & Case 
attorney submitted affidavits in response to the court’s order. In his affi- 
davit, Dunn stated that he did not participate personally and substan- 
tially in the original investigation and had not received or reviewed any 
proprietary information from any party to the investigation either be- 
fore, during, or after the original investigation. He further represented 
that he would not participate in any future matters relating to the pro- 
ceedings before the Commerce Department, impart any information 
about the lock washer investigation that he might have obtained during 
his government service, have access to any confidential materials relat- 
ing to the lock washer proceedings, or share in any fees received by 
White & Case for its representation of Hangzhou during the lock washer 
proceedings. Another attorney from White & Case submitted an affida- 
vit representing that Dunn would not participate in or discuss the lock 
washer proceedings and would not be allowed to view confidential mate- 
rials or other documents related to the case. 

After receiving the affidavits, the Court of International Trade denied 
Shakeproofs motion for a preliminary injunction and dismissed the 
complaint. In a brief opinion, the court stated that it was satisfied that 
Dunn did not participate personally and substantially in the original in- 
vestigation and that no conflict of interest barred White & Case from 
representing Hangzhou in the administrative review proceedings. 


I] 
Pursuant to 28 U.S.C. § 1581(c), which incorporates the provisions of 
19 U.S.C. § 1516a(a), the Court of International Trade is authorized to 
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review several kinds of orders in antidumping proceedings. Among the 
orders that are reviewable are final determinations following periodic 
reviews of antidumping orders. See 19 U.S.C. § 1516a(a)(1)(D). 

In addition to granting reviewing authority under 28 U.S.C. § 1581(c), 
the jurisdictional statute of the Court of International Trade contains a 
residual provision that gives the court jurisdiction over civil actions 
against the United States arising out of certain laws, including those 
providing for antidumping duties. 28 U.S.C. § 1581(i); see Mitsubishi 
Elecs. Am., Inc. v. United States, 44 F.3d 973, 977 (Fed. Cir. 1994). Under 
section 1581(i), the Court of International Trade may conduct review 
under the general authority of the Administrative Procedure Act, 
5 U.S.C. §§ 701-706, but only when review would never be available un- 
der one of the other subsections of 28 U.S.C. § 1581, or when the remedy 
afforded by the other subsection would be “manifestly inadequate.” 
Miller & Co. v. United States, 824 F.2d 961, 963, 5 Fed. Cir. (T) 122, 124 
(1987); United States Cane Sugar Refiners’ Ass’n v. Block, 683 F.2d 399, 
402 n.5 (CCPA 1982); see also United States v. Uniroyal, Inc., 687 F.2d 
467, 475 (CCPA 1982) (Nies, J., concurring); Asociacion Colombiana de 
Exportadores de Flores v. United States, 717 F. Supp. 847 (Ct. Int’! Trade 
1989), affd, 903 F2d 1555, 8 Fed. Cir. (T) 126 (1990). 

Shakeproof could not invoke section 1581(c) as the basis for judicial 
review, because the first administrative review of the lock washer anti- 
dumping order had not been completed at the time Shakeproof filed its 
complaint. Shakeproof therefore invoked section 1581(i), the residual 
provision. Shakeproof sought interlocutory review under that provision 
on the ground that judicial review after the conclusion of the adminis- 
trative review would be “manifestly inadequate.” 

We have serious doubts that judicial review of the disqualification is- 
sue would be manifestly inadequate if it were postponed until Com- 
merce’s final decision on the first review of the antidumping order. For 
that reason, we believe there is substantial force to the government’s 
suggestion that Shakeproofs request for judicial review in this case was 
premature. We need not decide, however, whether the Court of Interna- 
tional Trade properly exercised review under 28 U.S.C. § 1581(i). In pre- 
vious cases, this court has found it unnecessary to decide that issue 
when it has concluded that the plaintiff was not entitled to relief in any 
event. See Asociacion Colombiana de Exportadores de Flores v. United 
States, 903 F.2d 1555, 1559, 8 Fed. Cir. (T) 126, 129-30 (1990); Sharp 
Corp. v. United States, 837 F.2d 1058, 1062, 6 Fed. Cir. (T) 63, 67-68 
(1988). We follow the same course here. Because we uphold the trial 
court’s dismissal of the action for the reason discussed below, we do not 
address the contention that judicial review of the disqualification issue 
should have been postponed until Commerce’s final decision on the first 
administrative review of the lock washer antidumping order. 


Ill 


Shakeproof acknowledges that in order to prevail in this action it 
must show that the Commerce Department’s treatment of the disquali- 
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fication issue was arbitrary, capricious, or infected by prejudicial legal 
error. See 28 U.S.C. § 2640(e) (Administrative Procedure Act standard 
of review applies to civil actions brought under 28 U.S.C. § 1581(i)). We 
reject Shakeproofs argument that Commerce committed prejudicial le- 
gal error in its analysis of the disqualification issue, and with respect to 
Commerce's factual findings we conclude that Shakeproof has failed to 
overcome the highly deferential “arbitrary and capricious” standard of 
review. 


A 


Shakeproof argues that Commerce committed legal error when it re- 
fused to apply the District of Columbia Rules of Professional Conduct to 
the question whether White & Case should be disqualified as Hangz- 
hou’s representative in the antidumping proceedings. In addition, Sha- 
keproof argues that Commerce should have enforced the federal 
conflict-of-interest statute in this case. Both the Rules of Professional 
Conduct and the federal conflict-of-interest statute, however, require 
disqualification or special screening procedures only if the attorney was 
sersonally and substantially involved in the matter in question during 
his prior government service. Accordingly, both of Shakeproof’s princi- 
pal claims of legal error turn on the factual question whether Dunn was 
personally and substantially involved in the lock washer antidumping 
investigation during his tenure at the Department of Commerce. 

After analyzing the parties’ submissions and the pertinent docu- 
ments, the Commerce Department concluded that Dunn was not per- 
sonally and substantially involved in the lock washer antidumping 
investigation during his service as a Commerce Department official. 
While Shakeproof vigorously challenges that finding, we conclude that 
the finding was not arbitrary or capricious and therefore must be sus- 
tained. 

In its two opinions addressing the matter, the General Counsel’s Of- 
fice of the Commerce Department focused on the same two documents 
that Shakeproof relies on in making its conflict-of-interest claim. The 
first is the document that initiated the lock washer investigation, which 
was signed by Dunn’s deputy. Commerce found that the deputy’s exer- 
cise of general delegated authority to approve antidumping investiga- 
tions did not constitute “personal and substantial” involvement in the 
investigation by Dunn, and we agree. 

The second document presents a closer case. In that document, which 
referred at one point to the lock washer case, Dunn approved a particu- 
lar method for treating voluntary respondents in non-market economy 
antidumping cases. The Commerce Department analyzed the document 
and concluded that it reflected a policy matter of general applicability, 
not a decision specific to the lock washer case, and that the reference to 
the lock washer case was merely by way of illustrating the operation of 
that general policy. Accordingly, the Commerce Department concluded 
that the document did not reflect personal and substantial participation 
by Dunn in the lock washer case. While there is ground for debate about 
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the proper characterization of that document, we conclude that the 
Commerce Department’s characterization was not arbitrary or capri- 
cious. The document is clearly addressed to a general policy issue, and 
Dunn’s contribution to the document—a note added to the bottom of 
the second page—is likewise directed to the implementation ofa general 
policy, not to the disposition of a particular case. Because we uphold the 
Commerce Department’s findings on Dunn’s involvement in the lock 
washer investigation, we reject Shakeproof’s legal contentions under 
the federal conflict-of-interest statute and the Rules of Professional 
Conduct. 


B 

Shakeproof also argues that the Court of International Trade com- 
mitted procedural error in reaching the conclusion that White & Case 
did not have a conflict of interest in the antidumping case. In particular, 
Shakeproof argues that the court should have confined itself to review- 
ing the Commerce Department’s conclusion on the disqualification is- 
sue rather than making its own determination after receiving affidavits 
from Dunn and another White & Case lawyer. While we accept Shake- 
proof’s contention that the proper judicial role in this case was to review 
Commerce’s decision rather than to make a de novo determination on 
the conflict-of-interest question, that legal point does not require that 
the trial court’s judgment be disturbed. Because the proper question for 
this court is whether the Commerce Department’s decision should be 
upheld under the Administrative Procedure Act standard of review, it is 
irrelevant that the Court of International Trade chose to accept evi- 
dence and make its own determination on the disqualification issue. As 
we have held, the Commerce Department’s factual determination that 
Dunn did not personally and substantially participate in the lock wash- 
er case was not arbitrary or capricious. Once that finding is accepted, 
there is no legal basis for objecting to the Department’s conclusion that 
White & Case may represent Hangzhou in the matter and that the 
firm’s APO application may be granted. For that reason, we uphold the 
order dismissing Shakeproof’s complaint. 


AFFIRMED. 
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BrYSON, Circuit Judge. 


In these consolidated antidumping duty cases, a Chinese exporter and 
five U.S. importers of iron castings from the People’s Republic of China 
(PRC) challenge several related orders of the Court of International 
Trade. Through those orders, the court upheld the Commerce Depart- 
ment’s final determinations in a series of administrative reviews of a 
1986 antidumping duty order directed at iron construction castings 
from the PRC. We affirm-in-part, reverse-in-part, and remand. 


I 
In May 1986, the Department of Commerce issued an antidumping 


duty order directed to iron construction castings imported into the 
United States from the PRC. As part of the order, Commerce directed 
that antidumping duties be collected in an amount “equal to the amount 
by which the foreign market value of the merchandise exceeds the 
United States price for all entries of castings from the PRC.” 51 Fed. 
Reg. 17,222, 17,223 (1986). Commerce subsequently conducted a series 
of administrative reviews of the antidumping duty order for the period 
between May 1, 1987, and April 30, 1991. The first two annual reviews 
were consolidated into a single review covering May 1, 1987, through 
April 30, 1989. 

Each of the reviews resulted in a final determination that was ap- 
pealed to the Court of International Trade. That court directed Com- 
merce to conduct remand proceedings with respect to several issues, and 
following the remand proceedings the court affirmed the final remand 
determinations in each case. Appeals were then taken to this court. With 
respect to the 1990-91 review, we have separately disposed of the appeal 
taken by the U.S. importers. See D&L Supply Co. v. United States, 113 
F.3d 1220 (Fed. Cir. 1997). In this case, we consider appeals from Com- 
merce’s final remand determinations for the 1987-89 and 1989-90 re- 
views. Rather than describe in detail the complex procedural 
background of the various final determinations and the proceedings 
with respect to each final determination in the Court of International 
Trade and in the Department of Commerce on remand, we turn directly 
to the issues raised on appeal. The procedural background will be de- 
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scribed, as necessary, in connection with the discussion of each appealed 
issue. 


I] 


For the 1987-89 review, Commerce concluded that the PRC was a 
“nonmarket economy country,” see 19 U.S.C. § 1677(18) (1988), and it 
derived the dumping margin by using the “constructed value” method, 
one of the methods provided for calculating dumping rates for nonmar- 
ket economy countries. See 19 U.S.C. § 1677b(c), (e) (1988). Under the 
version of the antidumping statute that was applicable at the time, 
“constructed value” was calculated “on the basis of the value of the fac- 
tors of production utilized in producing the merchandise,” to which was 
added “an amount for general expenses and profit plus the cost of con- 
tainers, coverings, and other expenses.” 19 U.S.C. § 1677b(c)(1) (1988). 
The statute directed the factors of production to be valued based on “the 
best available information regarding the values of such factors in a mar- 
ket economy country or countries” that Commerce considered appropri- 
ate. Id. The constructed value, or foreign market value, was then 
compared with the United States price. See 19 U.S.C. § 1677a (1988). If 
the United States price was lower than the foreign market value, an an- 
tidumping duty was imposed in the amount by which the foreign market 
value exceeded the United States price. See 19 U.S.C. § 1673 (1988). 

In its preliminary determination for the 1987-89 period, Commerce 
assigned the Chinese manufacturers separate dumping margins, but in 
the final determination Commerce assigned the manufacturers a single 
country-wide rate. Commerce noted that because the PRC is a nonmar- 
ket economy, all commercial entities in the country are presumed to ex- 
port under the control of the state, and that no manufacturer would 
receive a separate antidumping duty rate unless it could demonstrate 
that it enjoyed both de jure and de facto independence from the central 
government. Finding that the evidence was unclear on the issue, Com- 
merce determined that the presumption of state control had not been 
rebutted and therefore adopted a single country-wide margin. 

D&L and other U.S. importers of iron construction castings chal- 
lenged the final determination for 1987-89 in the Court of International 
Trade, asserting that Guangdong was independent of the national Chi- 
nese corporation, China National Metals and Minerals Import and Ex- 
port Corporation (“China National”), and that Commerce had therefore 
erred in applying a country-wide antidumping margin to Guangdong. 
The Court of International Trade found procedural error in Com- 
merce’s change of position on that issue between the preliminary and 
final determinations, and it remanded for Commerce to provide Guang- 
dong an opportunity to demonstrate its de jure and de facto indepen- 
dence during the two years covered by the 1987-89 review. 

On remand, Guangdong submitted a document that included copies 
of Chinese laws and a certification from China National stating that 
China National did not exercise control over Guangdong during the per- 
tinent time periods. Commerce, however, determined that the evidence 
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failed to justify giving Guangdong a separate dumping margin. The evi- 
dence, Commerce concluded, failed to show de jure independence for 
1987-88. With respect to 1988-89, Commerce found that the evidence 
established Guangdong’s de jure independence but failed to show de fac- 
to absence of state control over Guangdong’s activities. 

The Court of International Trade upheld Commerce’s rulings with re- 
spect to both periods. On appeal to this court, D&L asserts that Com- 
merce’s findings with respect to the de jure and de facto control issues 
are contrary to the evidence offered to prove that Guangdong was not 
controlled by China National. 

Consistent with Commerce’s approach to this issue, the Court of In- 
ternational Trade has ruled that an exporter in a nonmarket economy 
country must “affirmatively demonstrate” its entitlement to a separate, 
company-specific margin by showing “an absence of central govern- 
ment control, both in law and in fact, with respect to exports.” Tianjin 
Mach. Import & Export Corp. v. United States, 806 F. Supp. 1008, 
1013-14 (Ct. Int’] Trade 1992). Absence of de jure government control 
can be demonstrated by reference to legislation and other governmental 
measures that decentralize control. Jd. at 1014. Absence of de facto gov- 
ernment control can be established by evidence that each exporter sets 
its prices independently of the government and of other exporters, and 
that each exporter keeps the proceeds of its sales. Id. 

D&L questions the applicability of the presumption of state control as 
applied to the PRC, and particularly to a company operating in Guang- 
dong province in the late 1980s. Commerce, however, has broad author- 
ity to interpret the antidumping statute and devise procedures to carry 
out the statutory mandate. See Torrington Co. v. United States, 68 F.3d 
1347, 1351 (Fed. Cir. 1995). We agree with the government that it was 
within Commerce’s authority to employ a presumption of state control 
for exporters in a nonmarket economy, and to place the burden on the 
exporters to demonstrate an absence of central government control. 
The antidumping statute recognizes a close correlation between a non- 
market economy and government control of prices, output decisions, 
and the allocation of resources. See 19 U.S.C. § 1677(18)(B)(iv), (v). 
Moreover, because exporters have the best access to information perti- 
nent to the “state control” issue, Commerce is justified in placing on 
them the burden of showing a lack of state control. See Zenith Elecs. 
Corp. v. United States, 988 F.2d 1573, 1583 (Fed. Cir. 1993) (“The burden 
of production should belong to the party in possession of the necessary 
information.”). 

The only law to which D&L refers to establish de jure independence 
for the 1987-88 period is the 1986 General Code of the Civil Law of the 
PRC. Commerce concluded that the 1986 Code, which simply provided 
that “[e]nterprises * * * shall be qualified as a legal person upon approv- 
al of registration by the competent authority,” did not confer indepen- 
dence on the branches of state-owned enterprises. The language of the 
1986 Code contrasts sharply with the language of the 1988 Law of the 
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PRC on Industrial Enterprises Owned by the Whole People, which was 
the basis of Commerce’s finding of de jure independence for Guangdong 
during the 1988-89 period. The 1988 law provides that “[e]nterprises 
may, under the guidance of state planning, arrange on [their] own the 
production or provision of products or services required by the society,” 
language that goes well beyond the right to qualification “as a legal per- 
son” granted by the 1986 Code. 

With respect to the issue of de jure independence, Commerce con- 
cluded that “absent some objective indication from the government that 
branch corporations such [as] Guangdong Minmetals were legally inde- 
pendent prior to or concurrent with the time of the 1987-1988 review 
period, the record does not support a finding that Guangdong Minme- 
tals was legally independent from its parent corporation during the 
1987-1988 review period.” D&L has not persuaded us that Commerce’s 
analysis of the pertinent legislative materials is wrong; we therefore 
sustain Commerce’s determination that Guangdong failed to satisfy its 
burden of proving de jure independence from the central government 
during the 1987-88 review period. 

With respect to the 1988-89 period of review, Commerce found that 
Guangdong established de jure independence from China National, but 
that it failed to satisfy its burden of showing de facto independence. 
Commerce noted that Guangdong “provided almost no evidence on the 
record establishing that it negotiated prices or sales with its customers, 
or that it was actually responsible for its profits or losses.” After listing 
the types of evidence that might show such de facto independence, Com- 
merce noted that Guangdong provided only a certification from its par- 
ent corporation attesting that Guangdong acted independently during 
the 1987-89 period of review. Commerce concluded that such a certifica- 
tion, “standing alone without any supporting documentation does not 
establish the absence of de facto control.” 

Commerce noted that Guangdong had submitted copies of its 1986 
and 1988 business licenses in an effort to demonstrate its independence. 
The 1988 license supports the claim that Guangdong was independent 
from China National, as it states that Guangdong was in the business of 
“import and export (at its own account)” and was “[i]ndependently re- 
sponsible” for its accounting. As Commerce concluded, however, the 
1988 business license does not “establish clear independence from the 
parent corporation,” as it “describes the scope of Guangdong’s business 
activities without identifying the government’s role in those activities,” 
and fails to prove the absence of de facto government control with re- 
spect to export sales and pricing decisions. 

It was proper for Commerce to require D&L to do more to establish 
Guangdong’s independence of the central government. Moreover, we 
are unpersuaded by D&L’s arguments that Commerce should have 
found de jure and de facto independence based on (1) the fact that the 
domestic producers did not object to Commerce’s preliminary deter- 
mination to give Guangdong a separate rate; (2) the fact that the Court 





136 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 43, OCTOBER 22, 1997 


of International Trade ordered Commerce to assess duties against 
another Chinese exporter at the deposit rate of 11.66 percent; and 
(3) the assertion that at the time Guangdong province, where Guang- 
dong Minmetals was located, was “far ahead of the rest of China in mov- 
ing toward market economics.” In view of the presumption that an 
exporter in a nonmarket economy country is part of the national corpo- 
ration and Commerce’s reasonable conclusion that D&L’s evidentiary 
showing was insufficient to overcome that presumption, we affirm the 
order of the Court of International Trade upholding Commerce’s con- 
clusion on the independence issue. 


Il 


The appellants next raise a series of challenges to Commerce’s cal- 
culation of various components of the constructed foreign market value 
for Guangdong’s iron castings. They contend that Commerce com- 
mitted error in calculating the freight costs that were used in determin- 
ing the foreign market value of Guangdong’s products; that Commerce 
improperly added a sum for warehousing expenses to Guangdong’s for- 
eign market value; and that Commerce’s calculation of Guangdong’s 
overhead was not supported by substantial evidence in the record. 


A 


In deriving foreign market value for the 1987-89 review, Commerce 
used the Philippines as a surrogate market economy country for pur- 
poses of valuing the factors of production for the Chinese castings ex- 
porters. In the final results for that period, Commerce agreed with the 
Chinese exporters and the U.S. importers that the import price of pig 
iron in the Philippines included foreign inland and ocean freight (7.e., 
the freight necessary to transport the pig iron from the pig iron millina 
third country to the port in the Philippines), and that it was therefore 
not appropriate to increase the constructed foreign market value “to ac- 
count for the freight expense of transporting materials from the point of 
purchase to the foundry.” The domestic producers appealed that ruling 
to the Court of International Trade, arguing that, in calculating the 
freight component of foreign market value, Commerce should have used 
the distances from the pig iron mills to the foundries reported by the 
Chinese exporters. The court agreed and remanded, directing Com- 
merce to recalculate the freight costs using the information submitted 
by the Chinese exporters. 

On remand, Commerce completely altered its method of calculating 
freight. As before, it started with the import price of pig iron in the Phil- 
ippines, i.e., the price of pig iron delivered to port in the Philippines, 
with foreign inland and ocean freight expenses already included. Com- 
merce then ascertained the distance from the pig iron mill in China to 
the foundry and added a constructed freight cost for that distance to the 
Philippine import price. 

In deriving the foreign market value of Guangdong’s products for the 
1989-90 review, Commerce followed a protocol similar to the one it fol- 
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lowed on remand in the 1987-89 review, but instead of the Philippines, it 
used India as the surrogate market economy country. Commerce started 
with the import price of pig iron in India, i.e., the price of pig iron deliv- 
ered to port in India, with foreign inland and ocean freight expenses in- 
cluded. It then added a constructed price to account for the 
transportation from the Chinese pig iron mill to Guangdong’s found- 
ries. The Court of International Trade affirmed Commerce’s disposition 
of the freight issue with respect to both the 1987-89 review and the 
1989-90 review. 

The appellants argue that in both instances Commerce’s method of 
calculating the constructed freight costs resulted in double counting of 
freight expenses and therefore unreasonably increased the foreign mar- 
ket value of Guangdong’s products. We agree that Commerce’s method- 
ology overstated the value of the freight component of foreign market 
value for both the 1987-89 and 1989-90 reviews, and that the resulting 
antidumping duty rates for those review periods cannot stand. 

Simply put, the import prices in the Philippines and India already in- 
cluded ocean freight and foreign inland freight, a substantial portion of 
the total cost of transporting imported pig iron from the pig iron mill to 
the foundry. By adding a constructive freight charge for the entire trip 
from the mill to the foundry in China on top of the import prices in the 
Philippines or India, Commerce’s methodology double-counted a sub- 
stantial component of the total freight expense. While the process of 
constructing foreign market value for a producer in a nonmarket econo- 
my country is difficult and necessarily imprecise, the method that Com- 
merce chose in this case falls outside the limits of permissible 
approximation. 

The appellees’ answer is that the import prices in the Philippines and 
in India are presumed to be the same as the market price for domestical- 
ly produced pig iron in each country, which does not include any element 
of freight. What Commerce has done, the appellees explain, is to add to 
the presumed domestic prices in the Philippines and India a constructed 
value for transporting pig iron from the Chinese pig iron mill to the Chi- 
nese foundry. 

The problem with that rationale is that it assumes a castings producer 
in the surrogate country would choose to pay the highest combination of 
prices for pig iron plus freight, something that no rational producer ina 
market economy would do. For example, if a producer in a surrogate 
country had a foundry next toa port (and thus had negligible freight ex- 
penses from the port to the foundry), it would purchase its pig iron at the 
import price, rather than purchasing equivalently priced domestic pig 
iron that had to be shipped at significant expense from a domestic pig 
iron mill. By the same token, if the surrogate country producer had a 
foundry next to the domestic pig iron mill and far from the nearest port, 
it would purchase its pig iron from the domestic mill and thereby avoid 
the inland freight charge on equivalently priced imported pig iron. 
Thus, if the import price in a surrogate country is to be used as the basis 
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for the pig iron price in the PRC, Commerce cannot assume that a Chi- 
nese iron castings manufacturer would purchase domestic pig iron at 
the import price, rather than imported pig iron at the import price, re- 
gardless of the respective freight costs for inland transportation of the 
domestic and imported pig iron. Realistically, such a manufacturer 
would minimize its material and freight costs by purchasing imported 
pig iron if the cost of transportation from the port to the foundry were 
less than the cost of transportation from the domestic pig iron mill to the 
foundry. 

We recognize the difficulty, in a nonmarket economy case, of selecting 
a methodology that produces reasonably accurate estimates of the true 
value of the factors of production, as the statute directs. See 19 U.S.C. 
§ 1677b(c)(1), (e) (1988). Accordingly, we do not dictate the particular 
methodology that Commerce must use to determine the freight compo- 
nent in this case, but leave that decision to the discretion of Commerce. 
Even acknowledging the difficulties of calculating the value of the fac- 
tors of production by using economic data from a surrogate market 
economy country, however, we conclude that the methodology chosen by 
Commerce in this case has led to a substantial overvaluation of the total 
freight expense, and that the constructed foreign market value must 
therefore be recalculated. 


B 
We next turn to the question whether Commerce erred in construct- 


ing foreign market value for the 1988-89 period by adding to the 
constructed value a cost for Guangdong’s after-sale warehousing of iron 
castings prior to their shipment to customers. In its final results, Com- 
merce explained the adjustment as follows: 


[A]n adjustment should be made to account for after-sale ware- 
housing expenses. Guangdong Minmetals reported that it stored 
finished merchandise in a warehouse for an average of one week af- 
ter the time of sale and before the time of shipment. Therefore, be- 
cause we are calculating U.S. price on a purchase-price basis, we 
made an adjustment to constructed value, using, as the best infor- 
mation otherwise available, petitioners’ estimate of the average 
USS. costs for storing finished castings in rented warehouses during 
1988. 


56 Fed. Reg. 2742, 2745 (1991). The Court of International Trade 
upheld Commerce’s decision on that issue. 

D&L challenges Commerce’s addition of constructed warehousing ex- 
penses to the constructed foreign market value of Guangdong’s prod- 
ucts, asserting that because Guangdong owned the warehouse where 
the castings were stored before their shipment, the cost of warehousing 
should have been treated as an indirect cost, a form of general overhead, 
and should not have been separately added to foreign market value. 

We disagree. Because the warehousing was an expense “incidental to 
placing the merchandise under consideration in condition, packed ready 
for shipment to the United States,” 19 U.S.C. § 1677b(e)(1)(C) (1988), 
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and because Guangdong’s warehousing expenses were not otherwise ac- 
counted for in Commerce’s calculation of the constructed foreign mar- 
ket value, it was legitimate for Commerce to adjust the constructed 
value to account for those expenses. Moreover, even though Guangdong 
owned the warehouse at which the iron castings were stored prior to 
shipment to the United States, the warehousing necessarily involved 
some costs to Guangdong, whether those costs be regarded as fixed or 
variable. In light of the fact that Guangdong provided Commerce with 
little information on which to base its calculation of the warehousing 
costs, we hold that it was not improper for Commerce to calculate those 
costs by reference to warehouse rents in the United States. We therefore 
sustain the decision of the Court of International Trade on the ware- 
house issue. 


C 


We next consider Guangdong’s challenge to Commerce’s use of a Paki- 
stani foundry as a surrogate for Guangdong’s foundries for the purpose 
of calculating the factory overhead component of the constructed for- 
eign market value. Commerce’s finding is based on a single cable from 
the United States embassy in Pakistan reporting on overhead rates at 
Pakistani castings foundries. Guangdong argues that the cable does not 
support Commerce’s finding. 

Paragraph one of the cable provides a general description of the Paki- 
stani castings industry: 

Manhole coverings and other products from cast iron are fabricated 
at some two thousand mini-foundries, located throughout the 
country. Pakistan’s six foundries with monthly capacities in excess 
of 1,000 metric tons and high overheads cannot compete with these 
cottage industry competitors. Most of the mini-foundries are lo- 
cated in the industrial cities of Lahore, Karachi, Gujranwala and 
Gujrat, not in industrial sites, but in houses or small towns. Such 
small informal enterprises normally do not document their activi- 
ties, both to reduce costs and to avoid taxation. 


Paragraph 16 of the cable explicitly deals with factory overhead: 


Factory Overhead: Overheads at small units inclusive of profit and 
tax fall at 20 to 30 percent. At large foundries however, factory over- 
heads are 40 to 50 percent. 


Finally, paragraph 17 of the cable provides a specific cost breakdown 
for “a large Lahore-based foundry” and notes that no cost breakdowns 
are “available for small foundries.” Commerce used the data from that 
cost breakdown to calculate the surrogate overhead that was then made 
part of the constructed value of Guangdong’s merchandise. 

As asource of information from which to calculate overhead, the cable 
is seriously deficient. Paragraph one describes two types of foundries op- 
erating in Pakistan: “mini-foundries” and “six foundries with monthly 
capacities in excess of 1,000 metric tons and high overheads.” Para- 
graph 16 then divides the foundries into “small” foundries with over- 
heads of 20 to 30 percent and “large” foundries with overheads of 40 to 
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50 percent. The debate among the parties on appeal centers on whether 
the “large Lahore-based foundry” referred to in paragraph 17 is meant 
to represent one of the six foundries with “high overheads” identified in 
paragraph one; one of the “large” foundries with overheads of 40 to 50 
percent identified in paragraph 16; or one falling somewhere on a con- 
tinuum between the “mini-foundries” and the large, high overhead 
foundries identified in paragraph one. 

Guangdong asserts that its four foundries, which have capacities 
ranging from approximately 90 metric tons per month to approximately 
420 metric tons per month, are small in comparison to the 1000-metric- 
ton-capacity foundries described in paragraph one of the cable. Guang- 
dong interprets the cost breakdown data in paragraph 17 of the cable to 
apply to the 1000-metric-ton-capacity foundries referred to in para- 
graph one, and not to foundries of Guangdong’s size. The government, 
on the other hand, argues that the reference to “large” foundries in 
paragraph 17 does not apply to what it characterizes as the “mega- 
foundries” identified in paragraph one. According to the government, 
the reference to a “large” foundry in paragraph 17 denotes a foundry 
that is larger than cottage or “mini-foundries,” but smaller than the 
“mega-foundries,” and is therefore comparable in size to Guangdong’s 
foundries. 

From the skimpy record materials pertaining to this issue, it is impos- 
sible to determine whether the “large Lahore-based foundry” referred 
to in paragraph 17 of the cable is meant to refer to a foundry comparable 
in size to Guangdong’s foundries. What is clear is that the government’s 
interpretation of the cable is based on pure conjecture. The government 
asserts that the large foundry referred to in paragraph 17 is reasonably 
comparable in size to Guangdong’s foundries and therefore is a proper 
surrogate, but the government points to nothing in the cable or else- 
where in the record to back up that assertion. So far as the record re- 
flects, the “large” foundry referred to in paragraph 17 of the cable could 
well refer to the 1000-metric-ton-capacity foundries referred to in para- 
graph one of the cable, which the government concedes would be “larger 
than Guangdong’s foundries and, thus, perhaps not comparable.” 
There is simply no way of knowing; in any event, there is no basis in the 
record to accept the government’s assertions on this point. 

The domestic producers follow an approach quite different from— 
and indeed contradictory to—that taken by the government. In their 
brief, the domestic producers argue that the “large Lahore-based found- 
ry” referred to in paragraph 17 of the cable must have been one of the 
1000-metric-ton-capacity foundries referred to in paragraph one—ex- 
actly the argument made by Guangdong and disavowed by the govern- 
ment. The domestic producers then argue that the large Lahore-based 
foundry was a proper surrogate for calculating overhead even though, 


according to the cable, it was considerably larger than Guangdong’s 
foundries. 
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The problem with the domestic producers’ argument is that it as- 
sumes, without any support in the record, that the overhead for the 
1000-metric-ton-capacity foundry in Lahore is comparable to the over- 
head for considerably smaller foundries such as the Guangdong found- 
ries. The report in the embassy cable of a huge disparity between the 
overhead rates for large and small foundries in Pakistan casts doubt on 
the assertion that overhead rates for the large Lahore-based foundry 
and for foundries the size of Guangdong’s would be comparable; the gov- 
ernment’s acknowledgment that a 1000-metric-ton-capacity foundry 
would “perhaps not [be] comparable” to the Guangdong foundries 
makes the domestic producers’ assertion even more suspect. That asser- 
tion therefore cannot serve as a basis for upholding Commerce’s deci- 
sion on the issue of the valuation of overhead. 

In sum, Commerce should have sought more information from its rep- 
resentatives in Pakistan with regard to the size of the “large Lahore- 
based foundry,” and whether the overhead for that foundry is 
comparable to the overhead that would be experienced by a foundry the 
size of Guangdong’s foundries, information that Commerce presumably 
can obtain on remand. On the current state of the record, Commerce’s 
determination of surrogate factory overhead is unsupported by sub- 
stantial evidence and must be remanded for further consideration. 


IV 


The final question we must resolve is whether it was lawful for Com- 
merce to use an invalidated dumping margin as the “best information 
available” in its determination of an “all others” rate to be charged 
against the non-responsive exporters (i.e., all of the exporters except 
Guangdong) in the 1989-90 administrative review. In light of our recent 
decision in D&L Supply Co. v. United States, 113 F.3d 1220 (Fed. Cir. 
1997), we hold that it was not. 

In the final results of the 1989-90 administrative review, Commerce 
stated that it was using the antidumping margin assigned to Guang- 
dong as the margin for all other Chinese exporters, who did not respond 
to Commerce’s questionnaire for that review. See 57 Fed. Reg. 10,644 
(1992). That decision was based on Commerce’s longstanding practice 
of assigning to respondents who fail to cooperate with Commerce’s in- 
vestigation the highest margin calculated for any party in the less-than- 
fair-value investigation or in any administrative review. See D&L 
Supply, 113 F3d at 1222. The rate that Commerce assigned to Guang- 
dong in the final results for the 1989-90 period was 92.74 percent, which 
was the highest rate assigned to any party up to that point and thus was 
selected as the “best information available” rate for the other Chinese 
exporters. 

Along with Guangdong, the U.S. importers other than D&L filed suit 
in the Court of International Trade asserting various errors in the cal- 
culation of foreign market value for the 1989-90 period, including the 
overstatement of freight and overhead. They alleged that Commerce al- 
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so “made other errors which substantially increase the margins applied 
to Plaintiffs’ imported castings.” 

The Court of International Trade agreed with Guangdong and the im- 
porters in several respects and remanded to Commerce for recalculation 
of Guangdong’s dumping margin. Commerce then issued a revised de- 
termination that adjusted the dumping margin downward from 92.74 
percent to 31.05 percent. On appeal from the remand results, the Court 
of International Trade rejected Guangdong’s and the importers’ chal- 
lenges to the revised rate. In addition, the court stated that it agreed 
with Commerce and the domestic producers that the U.S. importers had 
not challenged the application of the 92.74 percent dumping margin to 
exporters other than Guangdong, and that they were therefore fore- 
closed from challenging that aspect of the remand determination. 

It is clear and undisputed that the importers challenged Commerce’s 
final results, asserting various errors in Commerce’s calculation of 
Guangdong’s dumping margin. It is also clear to us that the importers’ 
challenge, which was not expressly limited to an adjustment of the 
dumping margin assigned to Guangdong, was meant to encompass the 
margin for the other exporters. All parties to the proceeding understood 
that Commerce was relying on Guangdong’s rate as the best informa- 
tion available to be applied against all of the other respondents. The im- 
porters who had purchased castings from Chinese exporters other than 
Guangdong had only one interest in the proceeding before the Court of 
International Trade: to reduce the rate applied to their respective im- 
ports. Because of Commerce’s reliance on Guangdong’s rate as the “best 
information available,” the other exporters’ rates stood or fell with 
Guangdong’s rate. To attack the rate applied to the other exporters, it 
was necessary to attack the rate applied to Guangdong’s imports. 

It is true that the importers did not object to the use of Guangdong’s 
rate as the rate for the other exporters. That issue, however, is quite dis- 
tinct from the question of the correctness of Guangdong’s rate, which 
dictates the “best information available” rate for the other exporters. As 
to the latter issue, we are satisfied that the importers’ complaint, which 
refers to the “all others” rate and to the “margins applied to [the import- 
ers’] castings” (i.e., both the margin applied to Guangdong’s castings 
and the margin applied to all other producers’ castings), made the scope 
of their claim sufficiently clear to preserve the issue before both the 
Court of International Trade and this court. 

With respect to the merits, our decision in D&L Supply controls. In 
that case, we held it unlawful for Commerce to use the invalidated 92.74 
percent rate as the best information available in the 1990-91 adminis- 
trative review of the same antidumping duty order that is at issue in this 
case. We held that “when the dumping margin on which the BIA rate is 
based is invalidated before the BIA rate has become final, it is irrational 
to ignore the invalidity of the underlying rate and to uphold the BIA rate 
as purportedly based on the ‘best information available.’” 113 F.3d at 
1224. The principles announced in D&L Supply apply with full force 
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here. Accordingly, we reverse Commerce’s reliance on Guangdong’s in- 
validated 92.74 percent dumping margin as the dumping margin to be 
applied to products sold by the other Chinese exporters. 

Each party shall bear its own costs for this appeal. 


AFFIRMED-IN-PART, REVERSED-IN-PART, AND REMANDED. 
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INA WALZLAGER SCHAEFFLER KG AND INA BEARING Co., INC, FAG 
KUGELFISCHER GEORG SCHAFER AG, FAG BEARINGS Corp, SKF USA 
Inc., SKF GMBH, PLAINTIFFS AND DEFENDANT-INTERVENORS v. UNITED 
STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT-INTERVENOR AND 
PLAINTIFK AND NTN BEARING CORP OF AMERICA AND NTN 
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Consolidated Court No. 95-03-00318 


The Torrington Company (“Torrington”) challenges the Department of Commerce, In- 
ternational Trade Administration’s (“Commerce”) explanation of its application of the re- 
imbursement regulation in Final Results of Redetermination Pursuant to Court Remand, 
INA Walzlager Schaeffler KG, INA Bearing Company Inc., FAG Kugelfischer Georg 
Schafer AG, FAG Bearings Corporation, SKF USA Inc. and SKF GmbH v. United States, 
Slip. Op. 97-12 (Feb. 3, 1997) (“Remand Results”) (June 3, 1997). Torrington moves for an 
order directing Commerce to issue a second redetermination and either apply the reim- 
bursement regulation on the basis of evidence already submitted or collect the necessary 
additional evidence. 

INA Walzlager Schaeffler KG and INA Bearing Company, Inc. (collectively “INA”) 
claims that Commerce failed to carry out the Court’s remand instructions regarding cal- 
culation of constructed value. INA requests a second remand to Commerce for correction 
of alleged errors in the constructed value profit calculation resulting from the difference 
between sales cost of production (“COP”) and constructed COP 

Heid: Torrington’s motion for a second redetermination is denied. INA’s motion for a 
second remand to fully adjust for the difference between sales COP and constructed COP 
in calculating and applying constructed value profit for INA is denied. The Remand Re- 
sults are affirmed in their entirety. 


[Torrington’s motion denied; INA’s motion denied. Remand Results affirmed. Case dis- 
missed. } 


(Dated September 29, 1997) 


Arent Fox Kintner Plotkin & Kahn (Stephen L. Gibson and Peter L. Sultan) for plaintiff 
and defendant-intervenor INA. 

Grunfeld, Desiderio, Lebowitz & Silverman, LLP (Max F. Schutzman, Andrew B. 
Schroth and Mark E. Pardo) for plaintiff and defendant-intervenor FAG. 

Howrey & Simon (Herbert C. Shelley, Alice A. Kipel, Anne Talbot and Patricia M. Steele) 
for plaintiff and defendant-intervenor SKF. 

Stewart and Stewart (Terence P Stewart, Wesley K. Caine, William A. Fennell, Geert De 
Prest and Lane S. Hurewitz) for plaintiff and defendant-intervenor Torrington. 
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Barnes, Richardson & Colburn (Donald J. Unger and Kazumune V. Kano) for defen- 
dant-intervenor NTN. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis and 
Lucius B. Lau); of counsel: Myles S. Getlan, Mark A. Barnett, Michelle K. Behaylo, Stacy J. 
Ettinger, Thomas H. Fine, Dean A. Pinkert and David J. Ross, Attorney-Advisors, Office of 
the Chief Counsel for Import Administration, U.S. Department of Commerce, for defen- 
dant. 


OPINION 


TSOUCALAS, Senior Judge: On February 3, 1997, in INA Walzlager 
Schaeffler KG v. United States,21CIT__, 957 F Supp. 251 (1997), this 
Court remanded to the Department of Commerce, International Trade 
Administration (“Commerce”), the final determination concerning the 
fourth administrative review of the antidumping order on antifriction 
bearings from Germany, entitled Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, et al.; Final 
Results of Antidumping Duty Administrative Reviews, Partial Ter- 
mination of Administrative Reviews, and Revocation in Part of Anti- 
dumping Duty Orders, 60 Fed. Reg. 10,900 (1995), as amended, 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan and Germany; Amendment to Final Results of An- 
tidumping Duty Administrative Reviews, 60 Fed. Reg. 10,967 (1995), as 
amended, Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France; Amendment to Final Results of Anti- 
dumping Duty Administrative Reviews and Recision of Partial Revoca- 
tion of Antidumping Duty Order, 60 Fed. Reg. 16,608 (1995). On 
remand, this Court instructed Commerce, inter alia, to: (1) deduct im- 
puted interest for INA Walzlager Schaeffler KG and INA Bearing Com- 
pany, Inc. (collectively “INA”) credit expenses and inventory carrying 
expenses from constructed cost of production (“COP”); (2) adjust the 
profit calculation for INA for the differences between sales COP and 
constructed value (“CV”) COP; (3) explain the circumstances in which 
Commerce will apply the reimbursement regulation in exporter’s sales 
price (“ESP”) situations. 21 CIT at , 957 F. Supp. at 276. 

Commerce released draft remand results on May 6, 1996, and invited 
interested parties to comment. After receiving comments from The Tor- 
rington Company (“Torrington”), INA and SKF USA Inc. and SKF 
GmbH (collectively “SKF”), Commerce filed its Final Results of Rede- 
termination Pursuant to Court Remand, INA Walzlager Schaeffler KG, 
INA Bearing Company Inc., FAG Kugelfischer Georg Schafer AG, FAG 
Bearings Corporation, SKF USA Inc. and SKF GmbH v. United States, 
Slip Op. 97-12 (Feb. 3, 1997) (“Remand Results”) (June 3, 1997). 

Torrington alleges that, on remand, Commerce failed to implement 
the regulation regarding reimbursement of antidumping duties where 
it was warranted. Torrington asks that the Court remand the case once 
again to Commerce to either apply the reimbursement regulation on the 
basis of evidence already submitted, or to collect the necessary evidence. 
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Torrington’s Comments on Commerce’s Remand Results (“Torrington’s 
Comments”) at 2. 

INA contends that Commerce did not deduct imputed interest for 
credit expenses and inventory carrying expenses from constructed COP 
as ordered by the Court, and moves this Court for a remand to Com- 
merce to fully adjust for the difference between sales COP and 
constructed COP in calculating and applying constructed value (“CV”) 
profit for INA. INA’s Comments on Commerce’s Remand Results 
(“INA’s Comments”) at 2-8. 


DISCUSSION 
I. Reimbursement of Duties: 


In INA Walzlager, this Court agreed with Commerce’s determination 
that there was no evidence foreign producers reimbursed their United 
States affiliates for antidumping duties inthiscase.21CITat__, 957 
F Supp. at 270. This Court nonetheless granted Commerce’s request for 
a remand to address the narrow issue of when Commerce will apply its 
reimbursement regulation dealing with reimbursement of antidumping 
duties to ESP situations. Id. 

On remand, Commerce explained that, pursuant to its policy, federal 
statute and previous decisions of this Court, Commerce will apply the 
reimbursement regulation “if record evidence demonstrates that the 
exporter directly pays antidumping duties for the importer or reim- 
burses the importer for such duties in ESP situations.” Remand Results 
at 15. Should a party be dissatisfied with Commerce’s conclusion that no 
reimbursement occurred, the complaining party bears the burden of 
producing some link between the transfers of funds between related 
parties and reimbursement of antidumping duties before Commerce is 
required to commit resources to investigate the transfers. Commerce’s 
Rebuttal Comments to INA’s and Torrington’s Comments Regarding 
the Final Results of Redetermination Pursuant to Court Remand 
(“Commerce’s Rebuttal”), at 14-15 (citing Torrington Co. v. United 
States, 19 CIT : , 881 F Supp. 622, 631-32 (1995)). 

The Court has addressed this precise issue on numerous occasions, 
holding that the regulation does not impose upon Commerce an obliga- 
tion to investigate transactions between a foreign manufacturer and a 
USS. affiliate importer based on a mere allegation. See, e.g., Torrington 
Co. v. United States,21 CIT __—,__, Slip. Op. 97-106, at 6 (July 28, 
1997); see also Torrington Co. v. United States,21CIT__—,_—=_—si(, 960 F. 
Supp. 339, 342 (1997). Commerce’s position in this matter has been con- 
sistently upheld and Commerce “has not changed its approach to the re- 
imbursement regulation in a manner requiring a reopening of the 
administrative record.” Torrington, 21 CIT at __, Slip Op. 97-106, at 
5. 

The Court finds no reason to depart from its well-established position 
on this issue, as the facts of this case are identical to the cases discussed 
above. Consequently, Commerce’s explanation of the circumstances un- 





150 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 43, OCTOBER 22, 1997 


der which it will apply its regulation regarding reimbursement of anti- 
dumping duties in ESP situations was proper and is affirmed. 


II. Deduction of Imputed Interest From Constructed Cost of Production 
and Adjustment of the Profit Calculation of INA for the Differences 
Between Sales COP and Constructed Value COP: 

On remand, this Court ordered Commerce to deduct imputed interest 
for INA’s credit expenses and inventory carrying expenses from 
constructed COP! and to adjust the profit calculation of INA for the dif- 
ferences between sales COP and constructed value COP 

INA claims that Commerce did not comply with the Court’s remand 
instructions, asserting that Commerce made only the second adjust- 
ment, adjusting the profit rate, and did not perform the first adjust- 
ment, deducting imputed interest from constructed COP INA’s 
Comments at 6. INA argues that Commerce should have either deducted 
imputed interest from constructed COP when adding sales COP-based 
profit or deducted imputed interest from sales value. Id. 

INA’s argument has no merit. This Court did not instruct Commerce 
to make any deductions from the sales value. Rather, this Court ordered 
Commerce to deduct imputed interest in determining the overall profit 
value for constructed COP resulting in an adjustment of the profit rate. 
See INA Wailzlager, 21 CIT at , 957 F. Supp. at 260. INA’s own Com- 
ments Regarding Commerce’s Draft Remand Results shed further light 
on why INA’s argument is incorrect. INA claims that the calculation of 
the profit rate based on cost of production for calculating below-cost 
sales requires the additional deduction of credit expenses and inventory 
carrying costs from the sales price, and that the corrected profit rate 
based on sales COP must be multiplied by a stated factor before it is ap- 
plied to the cost of production for calculating constructed value COP 
INA’s Comments Regarding Commerce’s Draft Remand Results at 2. As 
the Court has clarified in this decision, on remand, Commerce was to 
make the deduction of imputed interest for constructed value COP and 
not from the sales price or from the cost of production for the purpose of 
determining below cost sales. 

Even INA’s papers support Commerce’s argument that it complied 
with the Court’s order on remand. In its submission to Commerce, INA 
argued the following: 


[I]n connection with the calculation of CV profit for comparisons in- 
volving further manufactured sales the Department did not adjust 
the profit rate calculated on the basis of sales COP, but only adjusted 
constructed COP by deducting [imputed interest expenses and in- 
ventory carrying costs] from constructed COP for the application of 
the profit rate. 


1 There appears to be confusion regarding the meaning of the term “constructed COP” in INA Walzlager. See INA’s 
Comments to Commerce's Draft Remand Results at 3 (May 13, 1997); Remand Results at 6. The Court clarifies that its 
reference to “constructed COP” in INA Walzlager refers to constructing a cost of production under 19 U.S.A 
§ 1677b(e 1B) for the purposes of calculating CV. This is evident from the legal context in which the term appeared 
specifically, the recalculation of CV profit for INA’s cylindrical roller bearings. INA Walzlager, 21 CIT at 957 F. 
Supp. at 255 
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Id. at 3 (emphasis added). Thus, it is clear that Commerce, in accordance 
with this Court’s order, deducted imputed interest for INA’s credit and 
inventory carrying expenses from COP and adjusted the profit calcula- 
tion for the differences between sales COP and constructed value COP 

Although Commerce performed the necessary adjustments ordered 
by this Court, Commerce nonetheless argues that this Court’s order to 
deduct imputed interest expenses and inventory carrying costs from 
COP for purposes of calculating CV profit is in apparent conflict with 
the Court’s previous decision in Aimcor Alabama Silicon, Inc. v. United 
States,19CIT _, Slip Op. 95-130 (July 20, 1995). In light of Aimcor, 
Commerce argues that the Court should reconsider this remand requi- 
rement. Remand Results at 6-7. 

The Court concludes Aimcor is distinguishable from this case. Aimcor 
dealt with whether including imputed interest in the CV calculation ad- 
justs the sale price for inflation, Aimcor, 19 CIT at , Slip Op. 95-130, 
at 12, whereas this case deals with Commerce’s deduction of imputed in- 
terest from constructed COP for the purposes of calculating CV profit. 

Commerce has performed the necessary deductions and subsequent 
calculations as ordered by the Court. INA has not submitted evidence to 
the contrary and, therefore, Commerce’s methodology in the Remand 
Results is affirmed. 


CONCLUSION 
In accordance with the foregoing opinion, the Court finds that Com- 


merce’s Remand Results are consistent with law and supported by sub- 
stantial evidence on the record. Consequently, Commerce’s Remand 
Results are affirmed and this case is dismissed. 
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(Slip Op. 97-142) 


FLLI DE CECcCO DI FILIPPO FARA SAN MarTINO S.PA., LA MOLISANA 
INDUSTRIE ALIMENTARI S.PA., RUMMO S.PA. MOLINO E PASTIFICIO, AND 
PASTIFICIO FRATELLI PAGANI §S.PA., PLAINTIFFS, AND BARILLA 
ALIMENTARIS.PA., ASSOCIATION OF FOOD INDUSTRIES PASTA GROUP AND 
INDUSTRIA ALIMENTARI COLAVITA S.PA., PLAINTIFF-INTERVENORS uv. 
UNITED STATES, DEFENDANT, AND BORDEN, INC., HERSHEY FOODS Corp, 
AND GOOCH Foops, INC., DEFENDANT-INTERVENORS 


Consolidated Court No. 96-08-01930 
{Defendant’s motion to strike affidavits denied. | 
(Dated October 2, 1997) 


Gilbert, Segall and Young LLP (Jeffrey E. Livingston, David D. Howe, and Anthony J. 
Harwood) for F.lli De Cecco di Filippo Fara San Martino S.p.A. and Pastificio Fratelli Paga- 
ni S.p.A., plaintiffs 

Rogers & Wells, (William Silverman and Douglas J. Heffner) for La Molisana Industrie 
Alimentari S.p.A. and Rummo S.p.A. Molino e Pastificio, plaintiffs. 

Colavita USA, (Anthony J. Profaci) for Industria Alimentari Colavita S.p.A., plaintiff- 
intervenor. 

Harris & Ellsworth, (Herbert E. Harris II, Cheryl Ellsworth, Jeffrey S. Levin and 


Jennifer de Laurentiis) for Association of Food Industries Pasta Group, plaintiff-interve- 
nor. 


O’Melveny & Meyers (Peggy A. Clarke, Gary N. Horlick and Lisa H. Marino) for Barilla 
Alimentari S.p.A., plaintiff-intervenor. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Delfa Castillo and 
Jeffrey Tellup), Dean Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, of counsel, for defendant. 

Collier, Shannon, Rill & Scott, PLLC, (Paul C. Rosenthal, David C. Smith, Lynn E. 
Duffy, Eric R. McClafferty and Craig L. Silliman) for Borden, Inc., Hershey Foods Corp. 
and Gooch Foods, Inc., defendant-intervenors. 


OPINION 
RESTANI, Judge: Commerce moves to strike the affidavits of William 
Silverman and Douglas J. Heffner, attached to plaintiffs La Molisana In- 
dustrie Alimentari S.p.A. (“La Molisana”) and Rummo S.p.A. Molino e 
Pastificio’s (“Rummo”) motion for judgment on the agency record. 


BACKGROUND 

The affidavits describe telephone conversations between Gary Taver- 
man and John Brinkman, Commerce officials responsible for conduct- 
ing the antidumping investigation, and William Silverman and Douglas 
Heffner, attorneys at Rogers & Wells, representing La Molisana and 
Rummo. The affidavits describe telephone calls on January 29, 1996, in 
which the Commerce officials asked the attorneys if the Italian pasta 
companies represented by Rogers & Wells would request an extension of 
the provisional measures from four months to six months. The Com- 
merce officials also informed plaintiffs that if they did not consent to an 
extension of the provisional measures, Commerce would accelerate the 
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date of the final determination by as much as two months. Mr. Silver- 
man was contacted again on February 1, 1996, by the same Commerce 
officials seeking the same request. After the two telephone calls, no one 
from Commerce contacted the two affiants regarding the plaintiffs’ will- 
ingness to submit to an extension of provisional measures. On February 
7, 1996, in an opinion memorandum placed in the administrative record 
from the Office of the Chief Counsel for Import Administration to the 
Assistant Secretary for Import Administration, Commerce concluded 
that it was not necessary for the Italian pasta exporters to explicitly re- 
quest an extension of provisional measures. Memorandum from Mar- 
guerite Trossevin, Office of General Counsel, Import Administration, to 
Susan Esserman, Assistant Secretary for Import Administration 4 (Feb. 
7, 1996); DeCecco App., Tab 12, at 4 (hereinafter “Opinion Memoran- 
dum”). Commerce found that plaintiffs’ written request for postpone- 
ment of the final determination contained a request, implied by law, to 
extend the provisional measures period. Opinion Memorandum, at 4; 
DeCecco App., Tab 12, at 4. 


DISCUSSION 

Plaintiffs submit the affidavits to demonstrate that they informed 
Commerce that at least some of the pasta companies explicitly ex- 
pressed their desire that provisional measures not be extended, while 
there were no companies which asked to extend the provisional measu- 
res. They also submit the affidavits to show that the Commerce officials 
believed at the time of these telephone conversations, that it was neces- 
sary for the exporters to expressly request or consent to an extension of 
the provisional measures in order for Commerce to extend them. Plain- 
tiffs argue that a record of the telephone conversations should have been 
included in the administrative record. As the record is incomplete with- 
out this information, plaintiffs argue that the court should allow the af- 
fidavits to remain. 

Commerce claims that La Molisana and Rummo are attempting to 
supplement the administrative record with documents created after 
publication of the final determination. As the affidavits were created af- 
ter publication, Commerce claims they were not part of the decision- 
making process and should thus be excluded from consideration by the 
court. Commerce argues that had La Molisana and Rummo thought the 
conversations were relevant to the final determination, they should 
have submitted a memorandum to Commerce memorializing the infor- 
mation discussed in the telephone calls during the investigation. Fur- 
ther, Commerce argues that the affidavits should be stricken as the 
telephone conversations did not involve (a) the person charged with 
making the determination, or (b) any person charged with making a fi- 
nal recommendation to that person, and thus it was not necessary to 
place a summary of the conversations on the administrative record pur- 
suant to 19 U.S.C. § 1677f(a)(3). Commerce argues that as the record is 


complete, the court should not consider the affidavits when making its 
decision. 
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a2, l 


A court will only consider matters outside of the administrative re- 
cord when there has been a “strong showing of bad faith or improper be- 
havior on the part of the officials who made the determination” or when 
a party demonstrates that there is a “reasonable basis to believe the ad- 
ministrative record is incomplete.” Saha Thai Steel Pipe Co. v. United 
States, 11 CIT 257, 259, 261, 661 F Supp. 1198, 1201-02 (1987)(empha- 
sis in original). 

The relevant statutes are 19 U.S.C. § 1516a(b)(2)(A)!, which defines 
the record in a challenge to a final determination, and 19 U.S.C. 
§ 1677f(a)(3)", which describes ex parte meetings, record of which must 
be filed on the administrative record. 

Commerce, citing many cases in which the court did not allow a party 
to introduce information created after Commerce had published a final 
determination, argues that the court rarely allows a party to supple- 
ment the record and should not change its previous practice in the pres- 
ent matter. The cases to which Commerce cites, however, are all 
distinguishable. Each involves a party seeking to enter into the record, 
or discover, information where there existed no reasonable basis to be- 
lieve that the record was incomplete. See e.g., Beker Indus. Corp. v. 
United States, 7 CIT 313, 313-14 (1984); Be thle >hem Steel Corp. v. 
United States, 5 CIT 236, 236, 566 F. Supp. 346, 347 (1983); Nakajima 
All Co. v. United States, 2 CIT 25, 25-26 (1981). In each of these cases, a 
party sought to enter into the record information obtained after the ad- 
ministrative proceeding had been completed or from other unrelated 
administrative proceedings. See Beker Indus. Corp., 7 CIT at 317; Beth- 
lehem Steel Corp., 5 CIT at 236, 566 F. Supp. at 347; Nakajima All Co., 2 
CIT at 25. In the present case, however, Commerce solicited the infor- 
mation from the attorneys by telephone during the investigation. As the 
affidavits only cover those telephone conversations, plaintiffs claim, 
and the court agrees, that they are not seeking to add to the record infor- 
mation which was obtained or written after Commerce published the fi- 
nal determination. All of the information in the affidavits was in front of 
Commerce during the investigation, regardless of whether or not Com- 
merce chose to ignore it. Plaintiffs argue that the court has allowed par- 
ties to submit affidavits describing their interactions with Commerce 
a ing an investigation, see Smith Corona Corporation v. United States, 

3 CIT 599, 602- “03, 718 F Supp. 63, 66 (1989) (mentioning affidavit 


saitetton axOnael ding, i 
> meetings required to be kept | 


1994 


ithority and the Commission shall maintain a record of any ex parte meeting between— 
ted parties or other persons providing factual information in connection wit! f 
> person charged with making the determination, or any person charged with making a final recom 
dation to that person, in connection with that proceeding 
if information relating to that proceeding was presented or discussed at such meeting 
19 U.S.C. § 1677fan3 1994 
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submitted by party without explicitly ruling on whether it isa part of the 
administrative record), and the court should do so in this instance, espe- 
cially when the meeting was initiated by Commerce officials. 

Commerce also claims that if La Molisana and Rummo wanted the in- 
formation that was solicited and obtained by Commerce to be on the re- 
cord, then the plaintiffs should have submitted a written memorandum 
to Commerce asking that the conversations be memorialized on the re- 
cord. However, Commerce does not offer any basis for the existence of 
such a duty. Commerce initiated the discussion and solicited the in- 
formation. Thus, as La Molisana and Rummo claim, it would be absurd 
for a party to be responsible for placing on the record information that 
Commerce itself sought and obtained. Further, La Molisana and Rum- 
mo contacted Jeffrey Telep, United States Department of Justice, soon 
after Commerce submitted the record, to obtain an explanation as to 
why a summary of the conversations was not included as well as to re- 
quest that the record be corrected. As they did not receive a response 
from Mr. Telep before the briefs supporting their motion for judgment 
on the agency record were due, La Molisana and Rummo submitted the 
affidavits along with their brief. Thus, if there was any obligation of 
plaintiffs to seek to correct the record, they have attempted to do so ina 
timely manner. 

Commerce argues that the ex parte meeting provision only applies to 
meetings with the Assistant Secretary for Import Administration and 
the Deputy Assistant Secretary for Import Administration, for these 
would be the two administrators discussed in section 1677f(a)(3)(B). As 
neither the Assistant Secretary nor the Deputy Assistant Secretary 
were involved in the conversations, Commerce argues that it was not re- 
quired to place in the administrative record any record of the conversa- 
tions. Plaintiffs counter with several arguments. 

Plaintiffs first argue that the Commerce officials involved, Mr. Taver- 
man and Mr. Brinkman, acted in the capacity of decision-makers or very 
close to decision-makers on several occasions throughout the investiga- 
tion. At various times, they both signed determinations that were sent 
to plaintiffs on matters regarding the investigation. Plaintiffs argue 
that Mr. Taverman and Mr. Brinkman are senior staff members who 
rank just below the top political appointees, and were thus responsible 
for making most of the decisions in this investigation. 

Plaintiffs further argue that even if Mr. Taverman and Mr. Brinkman 
were not decision-makers (or the people making final recommendations 
to the decision-makers), they acted on behalf of the decision-makers. 
Plaintiffs cite Sachs Automotive Products Company v. United States, 17 
CIT 290 (1993), in which the government made a similar argument to 
the one made in the present case. There, Commerce argued that a case 
analyst’s conversations with interested parties were not required to be 
recorded as ex parte meetings as she was not a “decision-maker.” Jd. at 
293 n.2. While the court in that instance did not reach the issue, it did 
note that in Exxon Corporation v. Department of Energy, 91 F-R.D. 26 
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(N.D. Tex. 1981), a similar argument was met with skepticism. The 
court in Exxon ruled that “to the extent the agency’s final decision was 
in fact based on a compendium of materials, documents, submissions, 
and initial staff decisions and opinions, these constitute the whole re- 
cord in this case.” Jd. at 36. Moreover, the court noted 


[t]he ‘whole administrative record’ is not necessarily those docu- 
ments that the agency has compiled and submitted as ‘the’ adminis- 
trative record. * * * The ‘whole’ administrative record, therefore, 
consists of all documents and materials directly or indirectly con- 
sidered by agency decision-makers and includes evidence contrary 
to the agency’s position. 


Id. at 32-33 (emphasis in original). 

While it is clear that neither Mr. Taverman nor Mr. Brinkman is the 
person who made the final determination nor the person charged with 
making the final recommendation to the decision-maker, plaintiffs’ ar- 
gument makes sense. If the court were to agree with Commerce’s claim 
that only conversations including the Assistant Secretary for Import 
Administration or the Deputy Assistant Secretary for Import Adminis- 
tration are required to be memorialized in the administrative record, 
then a record of meetings where important information is discussed 
may not be placed in the record. Commerce would thus have the ability 
to ignore important information and “evidence contrary to the agency’s 
position” by having a staff person meet with, and solicit information 
from, interested parties. 

In reality, unfair trade investigations are conducted by staff people at 
Commerce and not by the person making the final determination. These 
staff people conduct investigations on behalf of the Assistant Secretary 
for Import Administration and information is conveyed to them by in- 
terested parties who believe that Commerce will take the information 
into account when making a final determination. As the Senate report 
accompanying the ex parte meetings provision states, “[a]ntidumping 
and countervailing duty proceedings are investigatory rather than adju- 
dicatory in nature, and this provision is intended to insure that all par- 
ties to the preceeding [sic] are more fully aware of the presentation of 
information to the administering authority or the ITC.” Trade Agree- 
ments Act of 1979, S. Rep. No. 96-249, at 100 (1979) reprinted in 1979 
U.S.C.C.A.N. 381, 486. 

Plaintiffs also argue, and the court agrees, that an ex parte meeting 
memorandum should have been placed in the record as it would have 
been consistent with Commerce’s practice in this investigation. The re- 
cord contains at least two summaries of ex parte meetings, both of which 
were between interested parties and Commerce officials including Mr. 
Brinkman. Neither the Assistant Secretary nor the Deputy Assistant 
Secretary attended the meetings, but summaries of the meetings were 
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placed in the record.* Therefore, it would be inconsistent for Commerce 
to argue that there is no need to place in the record a summary of the 
telephone conversations during which factual information was solicited 
and obtained, when Commerce has placed summaries of similar meet- 
ings in the record. 

As La Molisana and Rummo have demonstrated that the administra- 
tive record is incomplete, the court accepts the affidavits as part of the 
record. Furthermore, defendant’s motion to strike the affidavits of Wil- 
liam Silverman and Douglas Heffner and any reference thereto is de- 
nied. 


(Slip Op. 97-143) 


FLLI DE CECCO DI FILIPPO FARA SAN MARTINO S.PA., LA MOLISANA 
INDUSTRIE ALIMENTARI S.PA., RUMMO S.PA. MOLINO E PASTIFICIO, AND 
PASTIFICIO FRATELLI PAGANI S.PA., PLAINTIFFS, AND BARILLA 
ALIMENTARI S.PA., ASSOCIATION OF FOOD INDUSTRIES PASTA GROUP AND 
INDUSTRIA ALIMENTARI COLAVITA S.PA. PLAINTIFF-INTERVENORS ov. 
UNITED STATES, DEFENDANT, AND BORDEN, INC., HERSHEY FOODS Corp, 
AND GOOCH Foops, INC. DEFENDANT-INTERVENORS 


Consolidated Court No. 96-08-01930 
[Plaintiffs’ motion for judgment on agency record granted. | 
(Dated October 2, 1997) 


Gilbert, Segall and Young LLP (Jeffrey E. Livingston, David D. Howe, and Anthony J. 
Harwood) for F.lli De Cecco di Filippo Fara San Martino S.p.A. and Pastificio Fratelli Paga- 
ni S.p.A., plaintiffs. 

Rogers & Wells, (William Silverman, Douglas J. Heffner, Stephen J. Claeys, and Richard 
P Ferrin) for La Molisana Industrie Alimentari S.p.A. and RummoS.p.A. Molino e Pastifi- 
cio, plaintiffs 

Colavita USA, (Anthony J. Profaci) for Industria Alimentari Colavita S.p.A., plaintiff- 
intervenor. 

Harris Ellsworth & Levin, (Herbert E. Harris II, Cheryl Ellsworth, Jeffrey S. Levin and 
Jennifer de Laurentiis) for Association of Food Industries Pasta Group, plaintiff-interve- 
nor 

O’Melveny & Meyers (Peggy A. Clarke, Gary N. Horlick and Lisa H. Marino) for Barilla 
Alimentari S.p.A., plaintiff-intervenor. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Delfa Castillo and 
Jeffrey Telep), Dean Pinkert, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, of counsel, for defendant. 

Collier, Shannon, Rill & Scott, PLLC, (Paul C. Rosenthal, David C. Smith, Lynn E. 
Duffy, Eric R. McClafferty and Craig L. Silliman) for Borden, Inc., Hershey Foods Corp. 
and Gooch Foods, Inc., defendant-intervenors. 


3 See Memorandum from Donna Berg tothe File 1 (July 26, 1995); La Molisana App., Tab 13, at 1. See also Memoran- 
dum from Cindy Lai through John Brinkman to the File 1 (Oct. 20, 1995); La Molisana App., Tab 14, at 1 
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OPINION 


RESTANI, Judge: This matter is before the court on plaintiffs’ motion 
for judgment on the agency record pursuant to USCIT R. 56.2. Plain- 
tiffs, Flli De Cecco di Filippo Fara San Martino S.p.A. (“De Cecco”), 
Rummo §S.p.A. Molino e Pastificio (“Rummo”), La Molisana Industrie 
Alimentari S.p.A. (“La Molisana”), and Pastificio Fratelli Pagani S.p.A. 
(“Pagani”), and plaintiff-intervenors, Barilla Alimentari S.p.A. (“Baril- 
la”), Association of Food Industries Pasta Group (“AFI”), and Industria 
Alimentari Colavita 8.p.A. (“Colavita”), challenge the final determina- 
tion by the International Trade Administration, United States Depart- 
ment of Commerce (“Commerce”), in Certain Pasta from Italy, 61 Fed. 
Reg. 30,326 (Dep’t Commerce 1996) (final det. of LTF'V sales) (hereinaf- 
ter “Final Determination”), amended by Certain Pasta from Italy, 61 
Fed. Reg. 38,547 (Dep’t Commerce 1996) (antidumping duty order and 
amended final det.) (hereinafter “Order”). 

Plaintiffs allege that Commerce’s failure to terminate the provisional 
measures period following the four month period after the publication 
of its preliminary determination of sales at less than fair value was not 
in accordance with law nor supported by substantial evidence in the re- 
cord. 


BACKGROUND 

On May 12, 1995, Borden, Inc., Hershey Foods Corp., and Gooch 
Foods, Inc. (“petitioners”) filed a petition with Commerce alleging that 
certain pasta! from Italy and Turkey was being sold, or was likely to be 
sold at less than fair value. Certain Pasta from Italy and Turkey, 60 Fed. 
Reg. 30,268, 30,268 (Dep’t Commerce 1995) (init. of antidumping duty 
investigations). Commerce initiated an antidumping investigation on 
June 8, 1995. Before Commerce made a preliminary determination and 
pursuant to a solicitation by Commerce, respondents, in writing, stated 
that in the event Commerce reached an affirmative preliminary deter- 
mination, they would request that Commerce postpone reaching a final 
determination until not later than 135 days after publishing the prelim- 
inary determination, pursuant to 19 U.S.C. § 1673d(a)(2)(A) (1994). 
Letter from Counsel for De Cecco to Susan Esserman (Dec. 11, 1995) at 
2; De Cecco App., Tab 6, at 2. 

Commerce made an affirmative preliminary determination of LTFV 
sales on December 14, 1995, but it was not published until January 19, 
1996. Certain Pasta from Italy, 61 Fed. Reg. 1,344, 1,344 (Dep’t Com- 
merce 1996) (prelim. det. of LTF'V sales and postponement of final det.) 
(hereinafter “Prelim. Determination”). The preliminary determination 


or less, whether or not enriched or fortified or containing milk or other optional ingredients such as chopped vegeta- 
bles, vegetable purees, milk, gluten, diastases, vitamins, coloring and flavorings, and up to two percent egg white. Final 
Determination, 61 Fed. Reg. at 30,329-30. The subject pasta is typically sold in the retail market, in fiberboard or card 
board cartons or polyethylene or polypropylene bags, of varying dimensions. Jd. at 30,239-30 

Excluded from Commerce's scope of investigation was refrigerated, frozen, or canned pasta, as well as all forms of egg 
pasta, with the exception of non-egg dry pasta containing up to two percent egg white. Jd. at 30,230. Also excluded were 
imports of organic pasta from Italy that were accompanied by the appropriate certificate issued by the Associazione 
Marchigiana Agricultura Biologica or by Bioagricoop scrl. Id 


1 The merchandise investigated consists of certain non-egg dry pasta in packages of five pounds (or 2.27 kilograms 





U.S. COURT OF INTERNATIONAL TRADE 159 


stated that Commerce had granted respondents’ request that the final 
determination be postponed until not later than 135 days after publica- 
tion of the affirmative preliminary determination. Jd. at 1,346. Com- 
merce also noted that under its authority pursuant to Section 733(d) of 
the Tariff Act (codified at 19 U.S.C. § 1673b(d) (1994) (effective date Jan. 
1, 1995)), it was implementing provisional measures, namely that Com- 
merce instruct the United States Customs Service (“Customs”) to sus- 
pend liquidation of subsequent entries of merchandise subject to the 
investigation and require from respondents a cash deposit or the post- 
ing of a bond at stated rates. Jd. at 1,351. 

On January 29, 1996, AFI sent a letter to Commerce inquiring about 
the length of time the provisional measures would be in place. Le, at 2. 
Citing the text of 19 U.S.C. § 1673b(d), AFI contended that the provi- 
sional measures period could be in place no longer than four months 
“except that the administering authority may, at the request of export- 
ers representing a significant proportion of exports of the subject mer- 
chandise, extend that 4-month period to not more than 6 months.” /d. at 
1; De Cecco App., Tab 9, at 1 (quoting 19 U.S.C. § 1673b(d)). AFI re- 
quested Commerce to instruct Customs to suspend the imposition of 
provisional measures no later than May 19, 1996 (four months after the 
preliminary determination was published), unless exporters represent- 
ing a significant proportion of the merchandise make a specific request 
to the extend the period.” Id. at 4; De Cecco App., Tab 9, at 4. On Febru- 
ary 7, 1996, ina memorandum placed in the administrative record from 
the Office of the Chief Counsel for Import Administration to the Assis- 
tant Secretary for Import Administration (“Opinion Memorandum”), 
Commerce concluded that respondents’ written request for postpone- 
ment of the final determination contained a request, implied by law, to 
extend the provisional measures period from four months to six months. 
Opinion Memorandum, at 4; De Cecco App., Tab 12, at 4. AFI wrote two 
follow-up letters protesting Commerce’s decision.* Letter from Counsel 
for AFI to Susan G. Esserman (Feb. 12, 1996) at 1; AFI App., at 1; Letter 
from Counsel for AFI to Barbara R. Stafford (Mar. 4, 1996) at 1; AFI 
App., at 1. Commerce, however, affirmed its decision to extend the provi- 


2 Plaintiffs also include with their brief two affidavits which describe telephone conversations early in the four 
month period between Gary Taverman and John Brinkman, Commerce officials responsible for conducting the anti 
dumping investigation, and Douglas Heffner and William Silverman, attorneys at Rogers & Wells, representing La Mo 
lisana and Rummo. The affidavits describe telephone calls in which the Commerce officials asked the attorneys if the 
Italian pasta companies represented by Rogers & Wells would request an extension of the provisional measures from 
four months to six months. Plaintiffs submit the affidavits to demonstrate that they informed Commerce that at least 
some of the pasta companies explicitly expressed their desire that provisional measures not be extended, while there 
were no companies which asked that the provisional measures be extended 

Commerce did not keep a record of these conversations and has moved that the affidavits be stricken because they are 
not part of the record. Plaintiffs argue that, pursuant to Section 777(a)(3) of the Act (codified at 19 U.S.C. § 1677flan3 

1994)), Commerce is required to include in the administrative record of a proceeding a record of any ex parte meetings 
with interested parties if information relating to the proceeding was discussed or presented during the meeting. The 
information recorded in the affidavits is information that was before Commerce with respect to whether a request for 
extension of provisional measures should be implied under the facts of this case. As the court has decided this case on 
purely legal grounds, it does not rely on the affidavits. The affidavits are, however, a part of the record as reflected in the 
separate opinion issued herewith 


eee ny . ~ 
” Neither AFI nor any other exporter withdrew its request for delay of the final determination. At the oral argument, 
it was suggested that hurrying Commerce at this point could have adverse consequences for respondents 
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sional measures period to six months in the final determination, pub- 
lished June 14, 1996. Final Determination, 61 Fed. Reg. at 30,365. 
Plaintiffs filed this action on August 19, 1996. 
STANDARD OF REVIEW 
In an action for judgment upon the agency record for a final deter- 
mination in an antidumping investigation, the court shall hold unlawful 
any determination, finding, or conclusion found to be unsupported by 


substantial evidence on the record, or otherwise not in accordance with 
law. 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). 
DISCUSSION 

Plaintiffs challenge Commerce’s extension of the provisional mea- 
sures period beyond the four month period after the affirmative prelimi- 
nary determination as not in accordance with law. Plaintiffs claim that 
Commerce may only extend the provisional measures period if the ex- 
porters explicitly request an extension of that period. Although the par- 
ties agree that no exporter explicitly asked for an extension of the 
provisional measures period, Commerce claims that the statute is am- 
biguous because it is silent as to the form, manner, and timing of how an 
exporter may request an extension. Thus, Commerce argues that as it 
has the authority to administer and interpret the statute, its interpreta- 
tion that a request for a postponement of the final determination im- 
plies a request to also extend the provisional measures period, must be 
afforded deference by the court. 

The court, in reviewing Commerce’s construction of the statute, must 
first look to whether Congress has directly spoken on the issue. Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842 
(1984). “If the intent of Congress is clear, that is the end of the matter; 
for the court, as well as the agency, must give effect to the unambiguous- 
ly expressed intent of Congress.” Jd. at 842-43. If the statute is silent or 
unclear regarding the specific issue, however, “the question for the 
court is whether the agency’s answer is based on a permissible construc- 
tion of the statute.” Jd. at 843. 

“The primary source for determining legislative intent is the statuto- 
ry language itself, ‘which is presumed to be used in its normal sense, in 
the absence of proof of a special meaning in the trade.’” Holford USA 
Ltd. v. United States, 912 F. Supp. 555, 561 (Ct. Int’] Trade 1995) (quot- 
ing United States v. Esso Standard Oil Co., 42 C.C.PA. 144, 151 (1955)); 
see also Smith v. United States, 508 U.S. 223, 228 (1993) (“When a word 
is not defined by statute, we normally construe it in accord with its ordi- 
nary or natural meaning.”); Connecticut Nat’l Bank v. Germain, 503 
U.S. 249, 253-54 (1992) (“[C]ourts must presume that a legislature says 
in a statute what it means and means in a statute what it says there.”). 

Section 1673b(d) of Title 19 of the U.S. Code provides: 


(d) Effect of determination by the administering authority 

If the preliminary determination of the administering authority 
under subsection (b) of this section is affirmative, the administer- 
ing authority 
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(2) shall order the suspension of liquidation of all entries of 
merchandise subject to the determination which are entered, 
or withdrawn from warehouse, for consumption on or after the 
later of— 
(A) the date on which notice of the determination is pub- 
lished in the Federal Register, or 
(B) the date that is 60 days after the date on which notice of 
the determination to initiate the investigation is pub- 
lished in the Federal Register, and * * * 
The instructions of the administering authority under paragraphs 
(1) and (2) [suspension of liquidation and posting of cash deposits or 
bonds] may not remain in effect for more than 4 months, except that 
the administering authority may, at the request of exporters repre- 
senting a significant proportion of exports of the subject merchan- 
dise, extend that 4-month period to not more than 6 months. 


19 U.S.C. § 1673b(d)(2)(emphasis added). 

Although the word “request” is not defined in the statute, such an ab- 
sence of explicit definition for the term does not render the statute “si- 
lent” for purposes of a Chevron analysis. When confronted with an issue 
of statutory construction focused on the multiple possible definitions of 
a particular phrase, Chevron mandates an inquiry into the Congressio- 
nal intent, evidenced by the language of the statute itself, before deter- 
mining that the statute is “silent.” 


The judiciary is the final authority on issues of statutory construc- 
tion and must reject administrative constructions which are con- 
trary to clear congressional intent. Ifa court, employing traditional 
tools of statutory construction, ascertains that Congress had an 
intention on the precise question at issue, that intention is the law 
and must be given effect. 


Chevron, 467 U.S. at 843 n.9. Congress may have “addressed the precise 
question at issue,” Chevron, 837 U.S. at 8438, that is, the actions covered 
by the term “request,” through its selection of the word itself. In order to 
effectuate Congressional intent as expressed through the enacted lan- 
guage, the court is required, in line with Holford and Smith, as well as 
general principles of statutory construction, to inquire into the ordi- 
nary, natural meaning ascribed to “request.” See Smith, 508 US. at 228; 
Holford USA, 912 F. Supp. at 561. See also Smith, 508 U.S. 242-43 (Scal- 
ia, J., dissenting). 

The dictionary definition of the word “request” is “the act [or] an 
instance of asking for something.” Webster’s Third New International 
Dictionary 1929 (1993). The natural and ordinary meaning is clear—in 
order to request something, a person must expressly ask for it. Accord- 
ingly, the statute is not silent or ambiguous as to the meaning of the 
term. Regardless of the timing or whether the request must be written 
or oral, the exporters must ask for the extension of provisional mea- 
sures. 
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Commerce claims that there are many reasons why the court should 
not rely on the straightforward language of 19 U.S.C. § 1673b(d). Com- 
merce argues that the court cannot read 19 U.S.C. § 1673b(d) in isola- 
tion, but must construe its meaning taking into consideration 19 U.S.C. 
§ 1673d(a)(2)(A). In support, Commerce argues that the legislative his- 
tory and its own past practices reveal a clear legislative intent to corre- 
late the timing of provisional measures with the time between the 
preliminary determination and the final determination. 

Section 1673d(a)(2)(A) discusses the extension of the final determina- 
tion.* Without citing any legislative history, Commerce claims that Con- 
gress’ purpose was to have provisional measures last in every case from 
the day the preliminary determination is published until the final deter- 
mination is published. Commerce argues that if the court accepts plain- 
tiffs’ interpretation, exporters will be able to postpone the final 
determination and create a time gap between the end of the four-month 
provisional measures period and the final determination. During this 
period, exporters will be able to ship products to the United States upon 
which Commerce cannot impose an antidumping duty, nor can it force 
the exporters to deposit a bond or other security. This result, Commerce 
and petitioners claim, is nonsensical and absurd, because Congress 
could never have intended for there to be such a gap during an investiga- 
tion. See Algoma Steel Corp. v. United States, 12 CIT 518, 520, 688 F. 
Supp. 639, 642 (1988), aff'd, 865 F.2d 240 (Fed. Cir. 1989) (statutory lan- 
guage should be interpreted so as to avoid an absurd result that Con- 
gress could not have intended). Commerce claims that the only way to 
read the statute is to allow Commerce to infer from a request for a post- 
ponement ofa final determination an implied request to extend the pro- 
visional measures. This argument ignores a number of issues including 
the important fact that Commerce controls the timing of the investiga- 
tion and can, if it chooses, decline to delay its final determination if no 
request for extension of provisional measures is made. 19 U.S.C. 
§ 1673d(a)(2) (“The administering authority may postpone making the 
final determination”). 

Commerce also claims that the two provisions (19 U.S.C. 
§ 1673d(a)(2)(A) and 19 U.S.C. § 1673b(d)) should be read, in essence, to 
overlap each other because they are both worded similarly, that is, both 
provisions require a request of exporters constituting “a significant pro- 
portion of exporters.” This is not a particularly strong argument for ren- 
dering one of the provisions redundant. 

Plaintiffs argue that if the court follows Commerce’s interpretation, 
it will violate an important canon of statutory interpretation, that is, if 


4 Section 1673d, Title 19 of the United States Code provides 
(a)(2) Extension of period for determination 
The administering authority may postpone making the final determination under paragrap! i 
than the 135th day after the date on which it published notice of its preliminary determination unde 
1673b(b) of this title if a request in writing for such a postponement is made by 
(A) exporters who account for a significant proportion of exports of the merchandise which is the subjec 
the investigation. * 
19 U.S.C. § 1673d(aXi2A 
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possible, a statute must “be construed in such a fashion that every word 
has some operative effect.” United States v. Nordic Village, Inc.,503 U.S. 
30, 36 (1992). Here, Commerce’s decision to imply a request for exten- 
sion of provisional measures leaves no operative effect or practical con- 
sequences to 19 U.S.C. § 1573b(d)’s independent requirement of a 
“request.” 

Furthermore, it would have been very easy for Congress to link the 
two statutes with an internal reference. For example, 19 U.S.C. 
§ 1673e(c)(1994) allows Commerce to waive the requirement that esti- 
mated duties must be posted in cash after a final determination, but 
Congress specified that this requirement may not be waived if exporters 
requested a postponement of the final determination under 19 U.S.C. 
§ 1673d(a)(2)(A). Here, neither § 1673b(d) nor § 1673d(a)(2)(A) refer- 
ences the other. 

Reading the statute as a whole renders no conclusion other than the 
finding that two different requests are involved. A determination that 
the language of the statute is plain and unambiguous allows the court to 
close its inquiry except in a small number of situations: 


[W]hen statutory interpretation is at issue, the plain and unambig- 
uous meaning of a statute prevails in the absence of clearly ex- 
pressed legislative intent to the contrary. Further, only the “most 
extraordinary showing of contrary intentions” would lead us to dis- 
regard the plain meaning of the statute. 


Vesser v. Office of Personnel Management, 29 F.3d 600, 605 n.3 (Fed. Cir. 
1994) (citations omitted). Thus, we must determine if there is a clear 
showing that Congress intended to foreclose a time gap between the end 
of provisional measures and the publishing of a final determination de- 
spite the language and structure of the statute. 

Commerce and petitioners attempt to avoid the requirements of the 
statute by citing to Commerce’s past practice and URAA legislative 
history. First, before the URAA, under the statute Commerce had 
relatively free reign over the use of provisional measures. The provi- 
sions located at 19 U.S.C. § 1673d(a)(2)(A)(1988) and 19 U.S.C. 
§ 1673b(d)(1988) allowed it to implement these measures, but did not 
limit the time period in which they could be applied. Commerce and peti- 
tioners, citing to numerous antidumping investigations, claim that 
Commerce's practice was to maintain provisional measures until it 
made a final determination. Thus, Commerce argues that before the 
URAA, if an exporter under investigation requested a postponement of 
the final determination, Commerce automatically kept the provisional 
measures intact. Previous to the URAA the statute did not require that 
exporters request an extension of provisional measures. 19 U.S.C. 
§ 1673b(d) (1988); 19 U.S.C. § 1673d(a)(2)(A) (1988). Under the statute 
Commerce did not need to find a request from an exporter to extend pro- 
visional measures, and in none of the investigations to which Commerce 
and petitioners cite, did Commerce state that it found such an implied 
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request. Under the statute Commerce was free to extend the provisional 
measures on its own.° 

Commerce argues here that it was necessary in the past to infer a re- 
quest in order to be consistent with GATT requirements, if not the stat- 
ute.© Commerce does not allege that it ever published this rationale, and 
although Commerce may endeavor to avoid conflicts with international 
agreements, its obligation is to follow the statute. Suramerica de Alea- 
ciones Laminadas, C.A. v. United States, 966 F.2d 660, 667-78 (Fed. Cir. 
1992). Furthermore, what Commerce might infer, given the prior stat- 
ute, is not necessarily acceptable under a statute with an explicit re- 
quirement. 

Moreover, a gap in provisional measures is not anathema to the statu- 
tory scheme. Provisional measures are applied in both antidumping and 
countervailing duty (“CVD”) investigations. Plaintiffs correctly point 
out that in CVD investigations, there may be a gap period if the final de- 
termination is extended, see United States Steel Corp. v. United States, 
9 CIT 453, 455-56, 618 F. Supp. 496, 499 (1985), and thus, it is not ab- 
surd to permit a gap period in antidumping investigations. Commerce 
and petitioners respond first by referring to the prohibition in the Uru- 
guay Round Subsidies Agreement against provisional measures extend- 
ing beyond four months, Agreement on Subsidies and Countervailing 
Measures, Art. 17.4, reprinted in The Results of the Uruguay Round of 
Multilateral Trade Negotiations: The Legal Texts 264, 290 (1995) (here- 
inafter “Subsidies Agreement”), pointing out that the counterpart pro- 
vision in the Antidumping Agreement does allow for the possible 
existence of such measures for up to six months, Agreement on Imple- 
mentation of Article VI of the General Agreement on Tariffs and Trade 
1994, Art. 7.4, reprinted in The Results of the Uruguay Round of Multi- 
lateral Trade Negotiations: The Legal Texts 168, 182 (1995) (hereinafter 
“Antidumping Agreement”). Commerce also notes that the systems are 
different in their approach to the extension of provisional measures be- 
cause a CVD final determination can be postponed only by a request of 
petitioners, 19 U.S.C. § 1671b, whereas, in an antidumping investiga- 
tion, petitioners as well as respondents can request a postponement of 
the final determination, 19 U.S.C. §§ 1673b(d), 1673d(a)(2)(B). Com- 
merce argues that as petitioners are the sole party who have the right to 
request a postponement of the final determination in a CVD investiga- 


° See Furfuryl Alcohol from the People's Republic of China, 59 Fed. Reg. 65,009, 65,011 (Dep't Commerce 1994) (pre- 
lim. det. of LTFV sales)(mentioning only boilerplate language of “this suspension of liquidation will remain in effect 
until further notice”); Carbon Steel Wire Rod from Trinidad and Tobago, 48 Fed. Reg. 20,109, 20,111 (Dep’t Commerce 
1983) (prelim. det. of LTFV sales) (same); Chrome-Plated Lug Nuts from the People’s Republic of China, 56 Fed. Reg 
15,857, 15,859 (Dep't Commerce 1991) (prelim. det. of LTFV sales) (same); Petroleum Wax Candles from the People’s 
Republic of China, 51 Fed. Reg. 6,016, 6,017 (Dep't Commerce 1986) (prelim. det. of LTFV sales) (same) 

6GATT Antidumping Code, Article 7.4 states 

The application of provisional measures shail be limited to as short a period as possible, not exceeding four months 
or, on decision of the authorities concerned, upon request by exporters representing a significant percentage of the 
trade involved, to a period not exceeding six months 
Agreement on Implementation of Article VI of the General Agreement of Tariffs and Trade 1994, reprinted in Legal 
Texts—The Results of the Uruguay Round of Multilateral Trade Negotiations 203 (1995)(emphasis added). The same 


language was used in the earlier Tokyo Round Agreement on the Interpretation of Article VI. See GATT Antidumping 
Code, Article 10 
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tion, the gap exists under the CVD law so that exporters do not bear the 
costs (i.e., continuing provisional measures) of a petitioner’s request for 
a delay. Under the antidumping provisions, however, the ability of either 
party to request a postponement presumably requires that the request- 
ing party bear the costs of the delay, either in terms of continuing provi- 
sional measures (for exporters) or the continuing inflow of subsidized 
goods (for petitioners). While Commerce has presented what may be one 
explanation for the gap to exist in CVD cases, such an explanation does 
not convince the court that, as a matter of law, an exporter’s request for 
a delay in the final determination of an antidumping investigation nec- 
essarily precludes the existence of a gap period. 

The strong wording in both 19 U.S.C. § 1671b(d) (CVD provisional 
measures) and 19 U.S.C. § 1673b(d) and the corresponding sections of 
the Antidumping Agreement’ suggests that the GATT signatories 
meant to put a strict limit on the imposition of provisional measures, 
particularly because of the harshness of the penalties involved, and that 
Congress has now dealt specifically with the GATT requirement. While 
the statute recognizes a need to balance petitioners’ and respondents’ 
harms, there is also a recognition of a need for procedural fairness in the 
limitation of the period for provisional measures. Petitioners correctly 
point out that the time limit on provisional measures initially arose 
partly because there was international concern with the length of time 
U.S. antidumping investigations were taking, stemming from the two- 
agency format which the U.S. employs. See Terence P. Stewart et al., An- 
tidumping, in 2 The GATT Uruguay Round: A Negotiating History 
(1986-1992) 1383, 1423-24 (Terence P Stewart ed., 1993) (internation- 
al concern originating during 1964 Kennedy Round). As Congress’ in- 
tent, evidenced by the URAA, was to insure U.S. law was consistent with 
the GATT, see The Uruguay Round Agreements Act: Statement of Ad- 
ministrative Action, H.R. Doc. No. 103-316, at 656-57 (1994) [hereinaf- 
ter “SAA”], it can be inferred that Congress’ intent was to keep 
provisional measures to as short a period as possible, only to be extended 
by a request from those whom the provisional measures adversely af- 
fect. Thus, in some cases where the final determination must be delayed, 
there may be a gap if the statutory provisions for extending provisional 
measures are not met. 

Commerce next claims that the SAA supports its interpretation that 
the statute must be read to allow for an implied request. “The [SAA] was 
approved by Congress as an ‘authoritative expression by the United 
States concerning the interpretation and application of the Uruguay 
Round Agreements * * * in any judicial proceeding in which a question 
arises concerning such interpretation or application.’” Fieldston 
Clothes, Inc. v. United States, 903 F. Supp. 72, 78 n.9 (Ct. Int’! Trade 


‘ Article 7.4 of the Antidumping Agreement states 
The application of provisional measures shall be limited to as short a period as possible, not exceeding four months 
or, on decision of the authorities concerned, upon request by exporters representing < 
trade involved, to a period not exceeding six months 
Antidumping Agreement, at 182 (emphasis added) 


ignificant percentage of the 
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1995) (quoting 19 U.S.C.A. § 3512(d) (West Supp. 1995)). Commerce 
points out that the SAA discusses the changes made to 19 U.S.C. 
§ 1673b(d) and claims that the sentence, “(t]he amendments do not re- 
quire any change in existing practice,” SAA, H.R. Doc. No. 103-316, at 
874, clearly shows that when Congress implemented the URAA, it 
meant for the new provisions merely to codify previous practice. 
Plaintiffs argue, and the court agrees, that Commerce did not read the 
SAA fully. The sentence cited by Commerce discusses the fact that 
19 U.S.C. § 1673b(d)(2)(B) was changed to prohibit the imposition of 
provisional measures less than sixty days after the initiation of an inves- 
tigation. The next paragraph discusses 19 U.S.C. § 1673b(d)(2): 


Amended sections 703(d)(1) [19 U.S.C. § 1671b(d)(1)] and 733(d)(2) 
[19 U.S.C. § 1673b(d)(2)] implement the Agreements’ provisions 
limiting the duration of provisional measures to four months. In 
antidumping investigations, Commerce may extend the period to 
six months if exporters representing a significant portion of exports 
of the subject merchandise so request. The amendments do not af- 
fect the ability of the United States to impose duties retroactively 
where critical circumstances exist. 


Id. The legislative history does not say that Commerce’s prior practice of 
automatically continuing provisional measures until the publication of 
the final determination was still acceptable. The section that did not re- 
quire any change in existing practice was the prohibition of imple- 


mentation of provisional measures less than sixty days after the 
initiation of an investigation. This was addressed in 19 U.S.C. 
§ 1673b(d)(2)(B), which provides that provisional measures can only be- 
gin after an affirmative preliminary determination has been published. 

Commerce claims that if the plain meaning of the statute was effectu- 
ated, an absurd result would occur as no exporter would ever request an 
extension of the provisional measures. Plaintiffs counter that there are 
certain strategic advantages in a small number of situations which 
might lead exporters to request an extension. Even though an extension 
of provisional measures usually may not be desirable to exporters, that 
does not mean that the statutory construction is nonsensical. Plaintiffs 
state that it is perfectly within Commerce’s power to find that if an ex- 
porter requests a postponement of the final determination without re- 
questing an extension of the provisional measures, it is a compelling 
reason for not granting a postponement. In fact, Commerce demon- 
strated that it realized that its “implied request” theory was not an ac- 
ceptable way to implement the statute when, on May 19, 1997, 


Commerce proposed changes to the C.FR., adding 19 C.FR. 
§ 351.210(e)(2): 


Requests by exporters. In the case of a request submitted under 
paragraph (e)(1) of this section by exporters who account for a sig- 
nificant proportion of exports of subject merchandise (see section 
735(a)(2)(A) of the Act), the Secretary will not grant the request un- 
less those exporters also submit a request described in the last sen- 
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tence of section 733(d) of the Act (extension of provisional measures 
from a 4-month period to not more than 6 months). 


Antidumping Duties; Countervailing Duties; Final Rule, 62 Fed. 
Reg. 27,296, 27,391 (Dep’t Commerce 1997)(proposed 19 C.FR. 
§ 351.210(e)(2)). Commerce, in its comment on this proposal, stated: 


[I]nstead of assuming that a request for postponement includes an 
implied request for an extension of provisional measures, we prefer 
to rely on the Department’s discretionary authority to deny re- 
quests for postponements of final determinations. More specifical- 
ly, the absence of a request to extend provisional measures would 
constitute a compelling reason * * * for denying a request to post- 
pone a final determination. 


Id. at 27,313. Commerce, perhaps realizing that the statutory language 
was plain and unambiguous, invoked its own discretionary authority to 
link the two provisions through the approval process. Commerce’s in- 
terpretation of the statute as argued here may be reasonable in light of 
its own policy objectives, but it is contrary to Congress’ intent as ex- 
pressed in the plain language of 19 U.S.C. § 1673b(d). Furthermore, as 
indicated, before the regulation was prepared there was no public notice 
that a request for delay of the final determination under the new statute 
would be considered a request for extension of provisional measures. 
Where a statute requires a “request,” one should not be implied by an 
action under a separate statutory provision. Moreover, it should be 
noted that there is no evidence that plaintiffs tried to trick Commerce. It 


was Commerce that initially asked plaintiffs to request a delay in the fi- 
nal determination. It also could have solicited a request for extension of 
remedies, but did not do so at that time.® 

For the above reasons, plaintiffs’ motion for judgment on the agency 
record is granted. Plaintiffs must submit a prepared form of judgment 
within 11 days. Comments on plaintiffs’ submission are due within 5 
days thereof. 


5 Plaintiffs also submit an alternative argument. They claim that even if the court decides that Commerce may find 
an implied request for extension of the provisional measures, exporters have a legal right to keep the length of the 
provisional measures period to four months. They further argue that an implied request to waive that right must be 
clear, decisive and unequivocal. They claim as a matter of fact that their actions did not constitute such a waiver. The 
court does not reach this issue as indicated in note 2 
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